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ill!, N VHKL Ml Ill UHJf LADLSL. 

! IXrinfuNT?* 

A LIT! of lutiing B a ni^gotiablo tlocuiiK'nl Imn**- 
fcrabk* by oiidor-si'mdiit, anil is aiaiio anigly, m* m 
sets of ttto, thivo, four, or six, or os'cn eight,* andn 
signed by the inustor or |mrsor of tho vessel, or by 
an agent or clerk of the ovriiers or cliarterorj^, or l)j 
a broker pt r ; aud in such caw ike 

person so signing must bo authorized to do so, 
cither expressly or imphedlj. 

In one case ovidonco was given at the trial, and 
admitted, that in the case of steamships it was 
uniforraly the custom for the broker of the ship, 
and not the master, to sign tlio bills of lading.- 
Upon the bill of lading being signed, each one of 
the set becomes an original, ^ and purports to be an 
acknowledgment that the goods specified in it ha\o 

* Dutton » PowlGs, 8 Jur F S 970, s c 31 L J Q B I'tJ . 
Strakerv Kidd&Oo,47D J.Q B 365 
“ Hayn Roman & Oo t> Oulhfopd, 47 L J Q B. 7S6 
^ 3 Kwt’e Omiuj s SOS 
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\ * til lift 
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• ' * 1 /' Us ^ urar 

*•' ' f I I ' rj '< .i<! ( < fli> %<' '( ! in ord^p 
•i' • ' ' . (*,’•’ - .(y , 'A .iHm' i’,imcil from 

t. j ' ' * * '< >'’•'* .It till' port of 

• i ' ’ ‘ ‘ ' * ‘li <»).’ .• <.sis| i’«»w{stum‘ to A 

r» - ' i , ’ ’ • to th'' oondi- 

?' Ti . %!■. ' ,t ’M/jn »n •* >* InHiof kilmg,'* 

Ip * t’ 1 •; - <»’ i'‘ n ' !*• !■ '.At li on ln>,trd, tlinmastor, 

I r p 5 - 5.' fii’ttjr'n Kn 1 n-.i tdy tHi‘ inatf), gives 
;s ft /* Ip5 t'<r ■'if Ut , .1 14 ain'i'rtfU’*!'* iii excliftoge 
{or till' }M' ipt, l) i‘ lull of l.nlin f H liuudtnl to the 
«■' i’lo i<o. 5j4, %!'. ']i ik lop Inming on the 
«AVin 1 '', tlionifl ^ in* filn.i'uu’d hofoio tho bills of 
iudin'p Jilt* >’>nn 4 ^ Uillt ot billing .vhuuKl be signed 
Mmu . 1 ^ jir.ioMiMbb' uSiit' tlu’ I'M'upt of tiu' goods 
DU Iwanl, and fliit is us .i rub* daiio willmi twonby- 
four liours of Hiu’h I’l-efijd 

Bills td‘ biding In tlio law nu'pchant aro rcpro- 
smitiuivi's of till |iro|it’rty for which they have been 
given, uiul the eiulufsoment aiul dclivory of a bill 
of lading {raushrs tlu* piopcrty from the vendor 
iu till' vi'iub'f, is a complete delivery of tlio 
g-oods,'* tUvcsts the vendor’s hen, and has, by 18 and 
Itniet., eh. exi., and Act IX. of 1850 (The Indian 
Legislative Guiincirs Act), tho further effect of 
vesting in the vendoo all tho vendor’s rights of 
action against the ship-master and owner. 

* Pctrooodimo / Bolt, 4.5 L, J. 0 1=- 21 i 
» Caldwell u Ball, I T R m 
=> EAans V. Kieliol, 11 L J C P 6. 

■* LickBarrow v Mason, 2 T S 63, 1 Sm. Ii C. 690 , NewBom 
a. Tbomfcou, 6 East Eep. 17 ; Ben. on Sales, 676 
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^ . . », .« f i,»‘ 1*47** wt' **^* 

Tk lii«3nn M*in^p *' '** * * 

tllUS d« t»H i-' ’d 1 * 

‘•liilh-l l.>.h..< iH-tr-mv .11 

lh.ow.»T.,fa i.rliH .•,h'....l, 

,ho rmi,.! ■111’.''''- ""‘'*'’'' 

takm!; In il. lii' ' -■'«><' »' « 

tliomiuiiniliiim-.l nr iiiilican'l.’ , , , ,t ~ ^ 

It i. mil ...imimUnr) ... n.- pnrtiniiUr fonn nf 
bill of luiUiiL'. of li..l.B|t nii’t 

acconliii;! tn tlm liii.'ntw..- "f tin’ nlnppif " "■ 

gooiB or of llu- lioMi-r of tho r.’.vipl preu on tlin 
shiitmniil,. who i.* in p.’ii'itni tl'o poraon ti. ii 
to the bill of la.l...K. He hn^ .. ngbl to .«..e tl.o 
conbigneu tobemcitioHi'ilin the b.H ot itilmg. i»9 
it is pres«.m4 that the goodn have been ahipH on 
account of the abipFt. ‘‘ “ 

in the receipt. , 

It is perWy lognl to make a.U.tion .1 to lo 

general oomlitions, and even to stamp noiieo of t in 
saiiio oil tUii mnrjtiii. So other oUiisos may n 
nitroduced, either to take away the respoiwbibly of 
the master a.ul owners in oases where they won d 

ollienvise be responsililc, or to give to tbem, or o 
tho shippers, an advantage to tvMch Ihoy won d no. 
othorwiso bo cnliUcd/ And m practice this is 
constantly done whoro it is considered tho nature of 
tho voyage, cargo, or risks, requiro it; however. 


^ Craven «. Eyder, 6 Taunt. 433 
“ Leor « Yafcea, 3 Taunt. 388. Jessou » 
Evans n Eorater, 1 B & Ad 118 


Solly, 4 Taunt. 62 , 



- \ ' >U s ‘i i U^ISh 


»** ’! 6 ^ ’ I : ’ i 3*' 4, 05 ,m adilitiun 

i ' i i . i <f 1 iiM, ?<» |ti. \tut lui^atioii, bi* 

( , '* / b t;> m tl.t* t.tnnai!, unit all 

r,- ’'iH.i!*! if (n.i'b' nt t* rni^ t-iilFieiuntly 

‘ 'tj r.iln'it* t'l.u Mx* liu nit ri'hant is not 
a -taiiiii m H’ti ink tviH put 
' tlfbn'k ai lb* bdl t.f l 4 <lfn<» Ih" tin hlnpowner, 
ul :> h 1*1 iha' «.*>• ta bn pun! before 

(i ’•■..r, if r« iiMr* * 1 , il.n ottuit, aHNiiininsT that tlio 
>t mip tt.H <*n lu'f*n.* Uu lull of biding \ui'' (lek\crt‘d 
tothi' "InitiH 1, n*»i!v|,{t i,>.| iliaf i!k ri m.is no o\Klenco 
of ,111} .I'M tu t»! iK piovi^nni'^ by iho Hbippcr, and 
h U tli.ii il iv.H iif»t .idimsHiblc f(} cmitrol tho 
pi*ni>iini'< nftlu' bill id Uding.' In iiismy trades the 
sbijmux H luii.n tbcirinui form of hill of lading, 
and \\ ill not ngn, or smiclion the signing of, any 
ot hfi i'. hit'h {’nntmn htipulitions iIifFering from those 
m llu'ir own foniU'. 

i It* AU bills of litliug signed by the master, or by any 
{HTMin autli<)ri/,<'il to do so, ub matter what their 
nuiiiber, being original HintruiutMits inuHtbc stamped. 

1:5 anil 11 Viet,, eh 97 , .-.ec. oO, is as follows:— 

“ !. A bill of lathng is not to be stamped after 
the t\i eutum thereof. 

“ 2 . IDvery person who makes or oxocntos any 
bill of lading not duly stamped, shall forfeit the sura 
of CbO.” 

And by tho seheduio to this statute, “ a bill of 
lading of or for any goods, merchandise or effects to 

^ Ang ou Gu , 198 n 
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y tvpMi!. i •■' j '' 

<,t.iinp t‘f’'*'’M'‘ ** ,.v 

Tk Iiniw. .-^i .-r... V! l."l • ' 

iiui “.ill i.-ii.i!. T.' ‘•“■I.; ‘ 

etecutfu »} .1. ; V * ' 5i ^ 

N«»- "‘"’t 

y oil a Inll ft . ..i.i t tW* 7 ' 

„„pu..s m> p. 

CXmitU!*^ Hit U15'I.IU5'|H 'i IwlitiiT. > * 

proMM) Uanr HU, •'» »5v^ta.np4 instn!»!«<nt 4uul fit 
recwod in lutlur* awl nftoti nynn m p«)im4 «* 
the proper HtJini{Miuty 4 v>K‘f^wr with a innint) o 
Rb. d ; but , nut wit Iwt awlsiig thi« payment, if it appeal $ 
to tile OoUector that the bill of kding wa. cxecnited 

„„,ta„.i„..l. oro" i.™f'ta™‘'y 

the xiitentioii uf evailing wmenl uf the [..'oper dot) , 
the party ao cxocutiog it iiuiy 1» proaeoii ei ui a 
ofloBce agamal the stomp k« ooto seot.on 4U o 
the Ad. It is akocnae^ that “ .fa hdl of Wing 
drawn in parts, the proper damp therefor must b 

borne by each one of the sob. + u w.. 7 

By sobodulo 2 to the same Act. artmle ^o. . 

“a bill of Ming IS exempted from stomp duty 
when tbo goods therein desmbed are yooired a 

a dace witbm the bmits of any port as definctl 

a piac -o +a Arf- XII ofl875j and are 

under the Indian Ports Act AU. 7/7/’ 

to be delivered at another place within the limits of 
the same port.” n i <? 

By the rubs framed by the Governor General of 





; ^ y I */ / 


'• f 


t'ttlu’ Stftlllip 

J t{*^ Ai'iil 1 f lu* st4»«p on bills of 
' * .5 • . *•’'*. t 1( - rupo I'*' li, orib notod by slamp 

Ub U."!*,? !♦ r oi bv 4 oi‘rnnj.*nt officer, and 
'' ‘d* »»t tin' l.i! 'li'^h -,1411110, all tluties on 

bo’'t t ! ' 1 ifhj noi 4 bo '|oji<4o.l by iin|'it'C'«'4cd .stamps; 
’b • , 14 .“!"^ 4 ti 4iili' nivo •Hininpiull Jud -tuffice, and 

? »b ♦ t I.. 1 . 1 ,,' “o 4.HU|n d would bo treated as 
un-i.inip. d. 

W ! 01" bdK of t.i'ijH‘4 !i 4 \i' lii'oii pas'iodm a foreign 
put In n,(i -.ubjiT! to any ''tauip law, or wliere 

tbo) bau' l«‘* n in oitlioionth .st.iinpod, or bear no 
Nt.uup, ^^niunit ;ni\ iiitonlion of evmling the stamp 
1.1%“ ah.'io MU‘h ! 4 s\n. are in force, such bills of 
l.idinv^ on arri'.al in the rnited Kingdom, may be 
sen! to I ho inlund ivieiino officers, to bo impressed 
iiuh tiio proper Nlamp. 

Ily d‘l 4i<d ;U Vie!,, ch 07, ^eo. lo, ifc is pro- 
vided . - 

“'Anv imp'd or ursidficieiitly .stamped m- 
stmin'-nt, whn h h.i- bt en first executed at any place 
*jii» o! 'lii I msetl Ksnu’doiii, uuiy be stamped at 
.my time a itliin hiu months idler it has been finst 
reecivetl ui tin* riiUed Kingdom, on ji.ijmeut of 
nnjiaul duly only.” 

And with respect to British India, the Indian 
Btainp Act I. of 1870, sec. 17, provides— 

“ Every instrument chargoablo xvith. duty executed 
only out of Britisli India and not being a bill 
of oxchangp, cboqiie or promissory note, may be 



gta?n}»* tl fl.it’ rt il’ . 'is .m'* r <t luv In '*ts *lv^t 
rwivinl in Ptun'*" h. v' , ? ; t'‘ -junt r, tnnji^ni 

cannot. fl'Uh ufj*». j!*’" t‘i :■•* »*r<n| 4 ii>n «'f ‘.'•hoi* 
proscrihtd t!*' rolMr, li." cLal^i '•t.ii’ip'ol l*y fi 
pemii, It imav !*»' tp’liin flj»* Kihi |>. til'll if 

tlim* jijoutl!*^ !t> !<’'* «*»<! h *<liii,ll ^tainn 

the .suin' m Mil’ll Mthhif tin* tn«vrr»‘st‘ l»«Tn*ral 
in Council may In nilt* iwscrstif, ttiih a I'tnmii of 
such \alui ' m th«' pcrnoii bo taking such itHtrumoiif 
may retjuire ami jmy tar.’^ 

Copies of lulla ctf kilitig, 01* office copica as they 

‘ ^ t ’ w.«lrot 

are culled, ao certifitnl, may tie drawn and need not 
bo stain jw'd; but no #;!iip-inahter, or person acting 
on behalf of ashipowtior with respect to the matters 
therein contained, is entitled to sign such copies. 

Bills of lading are doonineats repr6.«!enting pro- swwpby 

i » wl»iiai pay. 

perty in goods shipped on board any vessel ; and abio. 
are, therefore, held by the merchant to whom they 
belong. There is no law to compel a shipowner 
to pay for stamps on bills of lading, and by* the 
general custom of trade, the shipper who presents 
them for signature pays for the stamps. Tlieir being 
presented by a broker would not alter the relative 
position of shipper and shipowner. 

Bills of lading are drawn in sets for the informa- 

^ Mittg la 

tion, guidance, and security of all parties thereto, as sota. 
well as to facilitate the use of them as negotiable 
instruments.’ Thus, the shipper of the goods usually 
sends one or two of these parts of the bill to his 


^ Bell’s Prm , p 156 



’ ' V, hoH! !ht' 

’ ' ■ . ’ ( , s" * ' I ,t’ » . ft’ <!' -tni.it HHi ; tluif 

, * I lU' \ - t ' uli t'*).' another 

' * • ’ ' ' ' ’ e ‘MU '«'» , (ino he relauih 

',('1 ‘S.“,*n • .aui.r lif.iltlalMi take care 

1 ],%'<» ' t’ .nil t-Unte It 

„^i|f ,» ^ t “'U ih *t ' tk. M‘< it', Ml tluH -nhjoot, that 
•' ani ft t'j e > ‘fn t-i e -'le-e <if nierehjints there 
4 t< fn!» t’f.e hi*;- at ke|i:« n '1' J' H’t uiid Buller, J., 
ne-. t‘i t |tm.fn thtf i\!tue ttere four parts, 

th!> •i| 1 1 P ^ i j. ! t ** t I'K'i Ud.ililliiivr })> uf pfitper for the 
e.th'ith ra'unn'f ,i jury.’ X^a, hmvever, hy long 
!'n«l eu-’fM-i, 4‘j(l ( lu* .Mhhti'm.il r<Hjuu’ciUGnts of 
tr.itlejtli' u eel ffur or more part'^ is uf ordinary 
ot'cnrreiiet!. 

The intetnhnit -lappet’, mi applIetUiou to tlio ship- 
owner or Ih- auent, recoin - a .shipping order duly 
iillt'tl m t\ith thi' nature, (pi.mtity, and (piality of fcho 
gooik tii ih' -shipped, ami t- iHually in tlio following 
liitiii, — 

X« {Plane and tlxld) 

'ii> tii( ( (e.tMVMHNti Uuu m, im Imaulthe 

tor 

hin, 

Plea-i' to iwiive OH hoard iron! 
iiiid I'laut « for tlic same 

TJm c.iijjo to ht fat'ut ofl' sib letjviired hy the Captaiu. 

We are, Sn, 

Your obedient servants, 

Agents for the Captain and owners. 

* Ltckiittnow 0 Mason, 2 Term. E, 72 
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♦■‘'t, I.' 1t» N'-I*«*'’'<^t^ 


. ,> , ’’r n^ii' 1 

t*^ ^ ^ . i 


In US' ‘ ’• 

artit’* X"» *" ‘ * 
the enr,.'-' > '* 

feijusf' “ :i ■•“’ ^ ' 

1’|> !..* •!!'. ' 

le^'s *’’* '*• ' ' ’ ' 

hwaisK:^ ■' “' *' ' ' 
lu ‘I* 

heit.i.h to u‘* ‘ < * * “' ^ » ^ ' th.w- 

|,„t l„ Ml,.' -.1 •Mi ;.•.•...} -<■> 

1,» „„l ..i.lv I'-..’ i..”-'”''’'"'" ■i"'*"''-'" “ “ 

, I 1 I'l bill a full ™''^'''. ft'’"' 

tioiii’iiii til-' 'iui'i','', '•• ‘ • . 

,vl,„„„„..v.r ..(r.-nnlt ">■<« t, ?iav 

poMiim, to cratlnuo dom- tht* Im" *'? 
OVIH-Ihiim-U, anil lutliout di-lay or •"'“''"‘I^®^ 
arMui.,' IVnai li." wnloinpovaui-ma i3i»di»igo »» 

'"m"’ .‘T't'.on. in many port* forthomatc to give 
WC.- 1 |.(U for gooilt wlien te»<lorcd Blongs.ae. Imt a 
„■ , lionig r;iion.iblo for tally and comet delivery 
tl arao.^ not give a receipt until the 

Itan. the ahip*s deck. A raate cannot be 
comncllcd to give a receipt tor goods alongside, and it 

Jves re^ipts for goods, or accepts the custody of 
Lm whiW they aro m the lighter, or on the quay, 

^ -Hiytor 0. ®rooT«o, 1 Bora H 0. Kep , App 48. 
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or winiji, tin* r .nnl tnuk «4' sijt’ are 
tt'r nfjy I '“h jtr lUmap' wlucli may 
hajtpfii tu tiu* Ui'tulH hi'iitH* tli«\ au‘ actually placed 

OH li'kiji! thf 1.* 

Tliv true luddif uf thi' iiiUlc'h can, by 

t'Hib*rn'iiS»’nt thrmau !r«i!!‘'t«‘r .ill Iin uilcrc^fcin tlio 
goait-^ HUH}. d toil jth imluKcts An 

ci|iuiH!tlt' a'*''yiumut can bcuiadc, init thca'>-'ignmeut 
\uil be tif lit) a\ 4 il uu!c'‘'i n.iticc I'l ^ivcn to tlio 
pcrMiii to !h‘ ch.njrcd tin hti au imloi'^ee of a 

rfcnpts, williuut imtu’c to tlio nuu^tcr, cannot 
acquire uiiy title to the j^u'hK us as^aiiiit the owners 
or Uifia ji‘h' ho’diis of the lull of lading for value. 
For instance, when* hrokeiN tlelninvil goods on board 
a S'hip and tot'k mate’s receipts m tho naruo of tbeir 
principalnj who uftemuu’d^ endors'd the receipts to 
the brokers, uutl the captain signed bills of lading 
without notice of the endursenieiit, it was decided 
that the holdeis of the InlLs of kding were entitled 
to the goods, and that the captain iv as justidod in 
signing the bills of lading without obtaining the 
mate’s rectnpt', lu exchange, and that the brokers bad 
no chum for indemnity from the owners. Also that 
tho rights of the holilcrs of tho bills of lading would 
not have bemi affected by notice to the captain.' 

Bill# i<( The iimver.'tal prmciplo is, that a master from the 

MiWfr 

shouM b 0 1 Fragano v Long, 4 B & 0 219, Thompson » Tiwll, 6 B &C, 
36,ScImsto® Mt Kcllar, 26 L J Q B 281 
pmduetDa ^ Evubs tJ Xichol, 11 L* J 0 P 6 , Hathcsmg v Lmng, 43 L J 
TOtet Ch Lm R 1? Eq 29J , Eajaram GoYindiam v Biown and 
others, 7 Bom II C H 0 0 J* ^7 



(AN Jf i : 

teit'hi*!'*’ ,. t'h> : U '•> " ’’-m fuihp w.lh f%frpK>‘ 

(fthnh,Ah‘f it , ^ ■< r. ‘ * *M '/t? fl »f w.i} ri Js^T i^w»rr 
in llii* tton I / \ 4* i\:f A'V' tn W 4 a=»f» 
mv!|>* i‘-< ]'i*^ I, ’ir ^Iwn fe^i 

S'lhigriH ills* Ihj]-. »ff ’ », h*^* t'* flir fU wh??, 114 lar 
as !h' In (’ i.r» 4, w "Aii> 

If tht‘ m ‘-h r *. I*j5f,~>- If with liB «wii Isaail* 

and lat* own ov ^ ?!»>* ssr*’ on ivaph then 

tlio muh‘% r« |j. ,* t,fi 4 i> t*j fjim a niattor of pcTfi’Ct 

indiffcrMun* ; if ho em oiilj himself wbo^ie 

goods they ari% homt; told mul knowing that the 
goods Ikdang t« A B» ho k jnstiftod in wfning tha 
bills of lading. * 

But wlioiiovor a receipt has boon givan for goods 
put on board a vessel, the master ought to he mo«fe 
careful not to sign and deliver any bill of lading 
without r< ceiving in exehange suoh receipt, or seeing 
it destroyed : for otherwise he might place himself 
under a twofold responsibiiitj — reaponsibil ity to the 
shipper in case he should require the goods to be 
delivered to his own order and have a legal nghfc to 
do so ; and a responsibility to tbe holder of the bill 
of lading, who might be induced to purchase the 
goods on tho faith of it,® 

The liabilities wbich may arise from the neglect of 
this precaution are exemplified by the ease of Schuster 
and others v. McETellar and Young.® There the 
^ v Ijmng, 48 L J. Oii 288, L. E. 17, Eq 293. 

® Cfeiwa^^ee r. Thoxupson, 5 Moow ,P. 0. 165 ; Efdke o, Eietcher, 34 
E. J a E. Bdtt’s Rm- 410 st ieq. 

« 28k 7®. &BL 704 
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: 1 * I nil ‘ '1 .1 in i> uu» >, 4 U*{ ji, sulfur 

;i * s, «‘ ( t\u>: |n«»u-n'-K amu ilunn 
uii 1 . "ui sL.ti q>i ns , .uni, .1* 1 '*- n rjiunt, they 
I'f !IU Ut il :’m --ndl'rt ) 111 put nu Im ml a ‘’liqt winch 
^.a-* i.h'iU’ uSa.f'inaf a luiup '•iiiii, fiiau Lutulon to 
(’afnina. u uii *a i!'"’: that th( 1‘ijilain sliould 

s „''1 inr.« fit dnitti*! la llu eharterm j 

It, v.h>n'j tiit u *'*>» I h.til liM li |»5i! u|j <!'* ii general 
-hij), fhiuu,'!! hruk. I-., id whtim V usg.igml tannage 
n.ntrt Ihr tlu ’'ju Ut r. Tia '■|u lt< r put on board 
on tin' ITth M.s} by n lightuunau umpitiyed by 0 , 
and actnirilusn titpriviMUs nir.ingi muut, hedelnored 
til tin' plastiittlh tin' tnatuV mn spt which he received 
on lo.ttlin'4- .Vinna ilmg- 1 !» tin* UhUal conriteol dealmg 
hi twin n thi' jilaintdlh uiul the) would keep the 
n e»*ipt until lu' Knlfiiuid it Iw pa) mg the pnec of 
the '‘ju'lttr. 0 , aft Cl* shipment of the spelter, 
appluil to the hrekeis to ohiaiii signed bills of 
lading, which wt re ■signed In the master and given to 
i\ who I'luloisud tlu'in toa hifu'i jhk‘ hohleribr value. 
0 becoinmg baidnpd, the* plamtilF-i wrote to the 
shipowner that tliuy held tlu' nuit{‘’s receipt, and 
that the) [0([uired tin* delivi'ry of thu spelter to them 
or their agcmis; and a simdar notice was served on 
the master on has arrival at Calcutta. The ship- 
owner wrote to the master recommending him to 
store the spelter until the dispute should be settled 
among the different claimants, or if the mate’s 
receipts were presented, not to give up the spelter 
till he got the receipt and the bills of lading. The 
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owm-r lia-l »l~i. " ■ ,„t ctaim 

tlio itissftri tliut tiH I 

under a bill ot iuaitig 8ie«‘ J 
of Iho clnfrterers, the shipo^no 

Wik-. .1. owucr. for the wrongful aot of the 

“a™ is. no eo.or«k>onby stutute on slup-mastcrB 
to “. lulls of W ng. but by tho custom of Irude. u 

■“crrES “ "“"‘•r "i’ 

Jti rmate’srece,ptB are produoea or .f reqmred, 

nou“a, to master is bound to sign bills of 
Mmgfor togoods menfaonedm to rece.pts or put 
tbem asbore ^ to sHp’s expense; bis not doing 
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!'‘ ‘> i , < ■ ■. I ')^„ } } fli ' 5;nti' .i|(j>t)nitod.' 

I. i . '* ” i '! 1 r , i’ «i tM >!^ii uiitlor roser- 

’»'»*’ ”<’5 t i.‘< ( a anti ss^rve tlie 

sw/;*' r v.i'u .i ./ t. >!< is It ii>i> aant the bills 
»‘f 1 .u .', » *.* b> i’ - ' »»f tht’ 'it »*(!>, «»r to tleposifc 
iL V, <’ J5 |t h) - -’It*! -ui 11 ! •' tiir aih.uH’i's. Tnde- 

|‘" »»f 1*1 it. U i*l’ lilni,', ihoo mstru- 

Jh* J a'v a5'"<' ti ij<i ! li In the '!n|!|n'iN to send to 
tl ' n *, au'ht n (if!"U they aro aecaiii pained 

ti\u!i biiU ctl't vr a uiMi' Matft !*'• uf. “liips should not, 
th« n !i>r(\ di oluii* to '■njn 1^!H^ of ladiii" tmlcss they 
b4\f «,M»td r<4''<n!'t bii' dt'iit'4 uTui, ^n’licrally, 
wi{hho|d!n< 4 ' '«i4!5,tturo to billt of lading h an unsafe 
priM’Of'iliiig whiTr nortainiy dot"! not exist.® On 
the otha* liuinl, no Nlupiter of goods has tfio right to 
upon u I'uptum infiieting a wrong on third 
parties In* cerhfung that he has more cargo than is 
entered uu Itis mute’s receipt 

Where, by f he eh.irt er-paii y, “ the master is to sign 
bilK of hidiieg n't preH'nted,’’ the master is not only 
autlmn/i d, Imt hu’' an obligation imposed upon him 
to grant or eign bills ofhidmg in whatovor form, 
ansi to whatever efieet,lic may bo required to sign 
th.em. Then-fore, where, though in fraud of the 
plaintiff, a bill of lading was granted and signed by the 
master under and in strict pursuance of his authority, 

» Palke o PlGtclicr, 34 L J. 0. P. 146, Peek v Larsen, L B. 12, 
Eq 383 

* Da?is «. MoYeagh, 4 Asp- Mmx, Law, Oa., p 1#. 
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which liad been t whnvs «! f ir t - fb 

it was held tluii tin* |m>pfrJi. in 4/«K»d« wi" rfi 
m the bill of Imlmg luui !»♦ tMW, *«‘4 

they were esitilitd to iiiaint.ssn an Jo'Je/o i«»r nuu- 
delivery.‘ ’Where frnj^ht t,o b* <or^'rdi5i;» f« 
the weight dehxeml al the eial <4“ the vatal 

the cluirtcr-pai’t \ eoiitains a innine tli*it t!t» r 

should sign bilk of lading iur weight of the ear^o 
put on board as pre'^entin! to him by the ehart* ler**, 
as between the shipowner »iul elnirleu’rt the 
master is bound to sign without weighing tin* eartro ; 
but the sbipownors would not be buiiial to ih liver 
more than was shipped, there being no wurraniy, 
either express or implied, tliut the charlerers might 
not make mistakes If however the shipowner pay« 
to the consigneos the difference in value betwivni ilie 
quantity alleged to have been shipped and the tpian- 
tity delivered, ho cannot recover the ‘huiuo from tin* 
charterers, such payment on Ins part being volun- 
tary. Thus, whore a declaration stated that it was 
agreed between plaintiffs and defendants tliut the 
plaintiff’s ship should take a cargo of coals from C to 
B, “the master of the ship to sign bilk of lading fur 
weight of cargo put on boaid <is presented to him 
by the defendants, without prejudice to the tenor 
of the charter-paity’k that r>7 1 tons ofcoalw*ero 
shipped, and that the defendants caused tho masItT 
to sign bills of lading for dOa tons, whereby the 
plaintiffs were forced to pay the consignees at B JC31 

^ Gabarrow v Kroeft, and Kreeft o Thompson, 44 L. J, Ex 21®, 
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{itranv It''. •iM-.i'-ntiicil Ii\ a \iiU5ii .'hsl nfusal on tiis 

IV Vr ^ 

j .:! io '! ill Itill-' {tf i.itiuitr; llip eojiipoii'sntiou 

i> ’ ^ xh a’M <•!’!») at'fiMliy inonn’i'tL 

Ii tt.i-. "tJju.Ufi tl in n c’larhT-jturlv’' niiulr bofeweon 
t’* :iinl fl'o (Icr'ii-latif-i ili.it I lu> master of 

th" slup 'litiulil ini!-, of I.ulins*' as pmsentod, or 
pay a n.unnl jnsialty. Ho ivfii'Oil to ilo so, and 
'ailod from tho port of loaihnijwiilnmt liaMng bigned 
ain ln!K of Lulling Ilo proci'i'ilisi to tlioport of 
iliMditirico, dflu. r< (I u portion of tlio cargo to the 
tnai'! ihi'i*', Imt {•oa'.i'd doing so and i\urehoused the 
lonumdor, tlu'y, acting nndor instructions from 
the chni’n I (Ts, i lanriv d to deduct from tiic freight an 
atuount eipi.d to tho penalty named in tlio cluirter- 
party. In an action hy tho charterers against 
tho shipowners for conversion and for penalties, — 


Mlumn/ The Po^vf 11 Duffrjii Steiiin Goal Company, 4i L J. 
C P 2S9 

Hea Appeiiclii., Fmm B 
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Held, tliftt the pleinfiirt* fouhl r<’€«nep lumiiit'tS 
damages for the hrearh of coutrart in not 
bills of lading as presented ; IaiI that t1ior»* had hti-n 
no coii?ersion by tho defemlaiits of the cargoj aa 
they had carried it for tho phtintiff'S* hat! iiits iidod 
to deliver the whole of it to tho coiiMgneea of tho 
plaintiffs, and had been prc\enti‘tl by the acts of tho 
plaintiffs from completing the delivery. ‘ 

A vessel cannot be detained for the purpose of 
procuring the master’s signature to bills of lading, 
and where an action was brought to compel a master 
to sign bills of lading in tho usual, legal and cus- 
tomary form, and it was sought to detain tho vessel 
by injunction, from sailing until the same were 
signed, it was stated by the Court that it was 
not aware of any case in which a Court of Equity 
had ever compelled a master to sign bills of lading 
in a particular form, and as the master's refusal to 
sign was a wrong which could be easily compensated 
for in damages, the plaintiffs were not entitled to 
a decree, and dismissed the suit.® 

There is no legal defimtion of the term “ per Effeotof 
procuration.” It is generally understood to mean hmli 
that the procurator is acting under a power of attor- 
ney, but it is considered that “ procuration” means 
any authority. If a company carries on business 
and allows a clerk or manager to sign his name to 
bills on behalf of the company, that would import 

^ Jones and another ® Hough and another, 49 L J 0. H. 211. 

* Gfrasemann and Oo v Littlepage, 3 Oai W B. Eec Eef. 1. 
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aijsnti'a! autli-nni} m tho cWk or luftmiun* wbo so 
.'•yu',* lU I S'* af'”'. ! li<‘ u uuU ho bouutl, 
uu'l tin’ nut hu oulhil upon to niquire 

Uifa tlu ' \'U !!t i'f lu- :uuhu>'ity. Hu whcro a parson 
liti" tla* yoiiural niaii.s'/i 'iH’ut ul li laiMiiOhS and waro** 
luJ.-Ojund H ill tlio liahii ol n'mliiy <|nauhties of 
mtnvliandiM* to London In vO"., K lured, aiiilcduirter- 
parlii'S Mpfnod by Inni hy procufulion, lie has a gene- 
ral autlitirin to hint! Id-n prsneijul, .dthougli ho may 
Imi 0 had no ant hority to f-ign a p.trlieuliir charter- 
party m which liH prmciptd liail no inieresi.- If the 
party wgniiig de-icnhe'j luin.>elf procurator, and 
tlie person ilealing witli liiin h aN\«ir(* of tho character 
HI which hcaofH, lie must make ■^nch impunes as are 
necessary for lii’' own Mifcty. On tluh point Pollock, 
C.B., said, “Tlio practical quehtioii is, what is the 
extent of tile inquiry that you arc to mak’, and after 
making the iiupury, what is tho sort of answer that 
may be sat i •'tact only given, and which will protect 
yon, thouLdi it should turnout that tho antlioriiyhad 
been exccLHkar-' I apprehend that it is this. If you 
see a hill acc-qued by A on behalf of Band 0, and you 
have no dealings with them, and know nothing about 
them, to what fwitid arc your uupnrius to go? I 
must i>ay I think you are not bound to go to a maa 
and say, ‘ Su’, produce luo the power of attorney or 
authority to accept the bill.’ If you find a person 
who has accepted a hill as agent or by procuration, 

^ Atomndar t lIlvoMie, IS L J 0., P M 

^ Smith V. M‘Guira, 27 hi S 465. 
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as a clerk la the luain* <1,4^ h * l»t*» kjll# c,f 

tlmt sott for, trow ilar !■< ihy, n'ontlj ?n jia»iit!i, ynr 
to 3 car, aiul doac il m tJio c* u’^Msf Isi** t'iii|tloynw**ife 
m the lunisii' in v^lncli k“ t-fn|aoyiHl rctjrflarh ’ m 2 
elerkj if you !i«d {! 5 !^, you hau- cImiw eiauiifls. T<rti 
need not aiik for aputt'erofattorr.ey cu’aiitlifjrity, nor 
need you go to a nirn, and <i}t * 1« tlii!* oit Hccouwt 
of tlio lioufeO?’ You find ihal lie i«i in the liouio 
acting as tlio agent, and recogni/ed as the agent 
of the lumse. If you fuul it done in that way by 
him as the agent, you need do no 

Tlio term “ per procuration ” is a special not leo 
to tlie party taking the docuraont, tluit tho person 
so signing acts under a special authority, and such 
party takes tlie document on the faith of that 
representation. 

In the case of Grant Horway,^ Jervis, 0. J., 
m considering the effect of a master’s signature 
to a hill of lading, adopted this principle. It is 
therefore the duty of the shipper to satisfy himself 
that the person signing per procuration has autho- 
rity to do so. 

A broker is not the agent of the master of a ship 
to sign bills per procuration. A broker’s signature 
to a bill of lading makes the shipowner for whom 
the agent acts, liable to third parties, but the master 
IS responsible to his employer only on instruments 


^ Smitli ». M'GmrOj 27 L J Ex 469 
“ 20 L J 0 P 93 
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h'.CMM by Ininxlf, ho htiiig liable to bo sued upon liis 

own oonti sf'!'! 

Win n u ri otupt ha<? h» on gnon by tlio mate, or by 
,1 pusfui ni t haru'o at tlit' tiino, for goods received on 
Itoaid, the ptnsun who is m lawful possession of that 
iiTiipt i'* the petNon entitled to the bill of lading 
In thuMUi r. Ryder,’ {rihbs, C, J., said, “ I take 
It, the puu'tice i<, that the person who is m posses- 
sion (4’ the hghteniiuiiN receipt, is the person 
entithul to the hdl of lading, which ought to be given 
only to the holder of that I’eeeipl. Oonseqnontly, 
the holder of that receipt retains a control over the 
gfiod^, at lea-^fc until he has (‘xchanged the receipt 
for the bill of lading.” In a ease where the master 
of a vessel gave written receipts to the owner of 
goods dcH\ erod on board, and on those receipts being 
given up ihsucd a bill of lading m good faith to the 
party returning them, who had obtained them by 
faKo pretences from the shipper, it wms held that the 
captain was not liabh' ra trover to the shipper, unless 
the hdR of lading were surrendered, or he was fully 
indemnified against all damages consequent upon the 
tlelay nece-voary co unload them, and all the expenses 
of loading and unloadmg them were paid.*^ 

In one case whore the plaintiff Lutscher, who 
carried on business m London under the firm of 
Lutscher and Co., made an arrangement with Levy, 

^ C Tttmit. 415, si'p al *!0 J^thustcr c M'KtIlar, 20 L. J Q B 281, 
gliompTOtt 0 . Trail, 2 Car. & P. 03 1, Euok v. Hatfield, S B & 
Aid 032 

* Parsons on SB., vol 1, p 179 n. 
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of Omn, to s«p|% him with fuiiil^ 3H ortl«*r N. Jih- 
km to Hiakt' purohftt^t'p wlica tHW to !>«' 
to tbe liousi5e of Liilachor and Oa., in London. $* 
Lufcscher and Co. were to thofO^e of mAi 
jaents, and to roccrap tliomiidvoA out of tlio iri 
respoet of tlte ailvanees inadt* by thrin. U appi .ir< il 
that in respect of a panicukr cargn ot' plui 
about 250 tons, Messrs. Lut *du*r hai 5 iig«,*!St'*n d into 
a contract for the sale of these palm kmes to tho 
Tovil Paper Company, the company ehnrtt it*d a ship 
to take on board the cargo at Omn, and this was 
accordingly done, tho bill of lading being miulo out 
in the name of Levy. The day after the cargo wm 
shipped, Levy stopped payment, and bis affairs W(»ro 
taken in band by certain liifmdators appointed by 
creditors in Oran. The palm loaves arrived in Lon- 
don in due course, and were claimed on the part of 
Messrs. LntSeber. The liquidators, however, having 
obtained possession of the bill of lading, forwarded 
it to the Oomptoir d’Escompte, with instructions not 
to part with it unless the amount of the value of the 
palm leaves was paid. It was contended on the part 
of Lutscher that, having paid the amount to enable 
Levy to purchase the palm leaves, he could not be called 
upon to pay it again. As, however, the Oomptoir 
d’lsoompte declined to hand over the bill of lading 
unless they received the amount claimed, this was 
paid under protest, and an action commenced on the 
part of Messrs Lutscher to enforce repayment. To 
this statement the defendants, the Oomptoir 
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(TK'-i'ompto, (I'Miuni'cnl. TIh' matter was argued at 
eoii'i.l i.i’iie Lai'i ii, and tlie Ueurt unanimously gave 
judgment hi r.iMuu* (d'tlie plaintili’, lioltlmg that tbe 
arraiei- tu uit wa-. mich as vould iii eijuity amount to 
an ague muit td'lupoiheeaiion , and that, therefore, 
th'" lupu kitnr.'. at Oran would have no better title to 
the bill {.f lading than Le\y himself would have had, 
and that Liwy would undoubtedly have been com- 
p 'Ih'il iindi-r the ari’angement to forward the bill of 
lading to L’dseher m Loudon.' 

Mi.'-’' 'Tue lii.i'.ti r of a sill]) hliould bo careful what ho 

otd. rt ‘ mg ami lU'^l^i on retaining one copy of the bills of 

laaiii,' lading ill order to understand what his contract is, 
and uLo to eonpiare with the one given up on 
th’livcry. Tuk'ss it is expressly stipulated by the 
cliarter-])!u*ty that the slujiper, or charterer, should 
hand to the shipowner or his captain, copies of the bill 
or bills ot huluig for the separate parts of the cargo; 
or tins duty is incorporated' in it by iiiercaiitile 
U''age; or arises from the iieculiar circuiiihtances 
of any particular case, the furmslmig to the captain 
for ^hl[)’^ imo, of a copy of tlu' bill, or caoli of tlio 
bdU ot'lidina, signed by him, should bo specially 
stipuLited fur lu order to prevent any doubts 
being rai -ed as to Ins right. 

niT, «■ oi ft IS an almost iiivarmble practice and usage that 

rt 

Wlitii'- iW) 

^ L«l-tfki t? (lumjiLoa trEnompfec do Pans o A ilar* Law 

lading ® Dutton h Powlcs, !30 L. J Q B. 169 , s c . 31 L. J Q B. 191 ; 
andSJur If S. 970. 
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til© owners of a sliip, alttoiigli tlioy let it out upon 
freight to a charterer, do themselves appomta captain 
and the crew, the chartering of the ship not being so 
much the chartering of the hull, as of the ship in a 
state fit for the purpose of mercantilo adventure. 
Therefore the charteimg of a ship m any particular 
case to the master does not create any more respon- 
sibility in the owner to the shippers of goods, whore 
such fact IS made known to them, than if the ship 
were freighted to an entire stranger. The master by 
the terms of the charter-piarty is constituted, as 
between him and the shippers, owner of the vossol, and 
contracts with them not as tho agent of the owner, 
but on his own account , and therefore he, and not the 
owner, is liable to the shippers for the non-delivery 
of their goods pursuant to the bills of lading. 

By the charter-party in ISTewbcrry v. Oolvm, ' which, 
case was carried to the House of Lords, the owner 
covenanted with Betham that he should be master, 
that the owner should be allowed to put on board 
100 tons of iron for the outward voyage, and that 
the ship "should be put and continued m the service ” 
of Betham for twelve months, with po'wer to load 
such goods as he thought fit, and to trade to and 
from certain specified ports , the owner to man Ih© 
ship and to provide stores and necessaries for tho ship 
and crew during that period Betham, on his part, 
accepted the appointment as master, and covenanted 
to accept, receive, and take the said ship info his 

^ 7 Bing 190 , see also Sohuater v. M’Kelkr, 20 L J Q B 286. 
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service for twelve monfclis cortam, and to pay freight 
for the use and lure of tho ship at the rate of 25s. 
per registered ton per month, and it was further 
agreed between them, that an agent of the owner 
should continue on board, with power, in certain 
events, to displace Betham as master, and to appoint 
another in his stead. It was held that by this con- 
tract the charterer, Betham, was constituted owner 
pro tempore, and that the owner of the ship was not 
hablo upon a bill of lading for non-delivery of the 
goods therein specified. 

Master After the master has signed one set of bills of 
legdUy lading for goods which he has received on board, he is 
S of° functus officio, and has no authority to sign another, 
kdmg^for ^ different set of bills of lading for the same 
goods (all such further bills of lading being void) 
except upon delivery of the former set of bills or 
upon the offer of a sufidcient indemnity.^ 

If the master sign a second set of bills, without the 
first set having been given up, and then deliver the 
goods to the holder of the second set, the holder of the 
first set, which are the genuine and valid bills, may 
recover the value of the goods from the shipowners. 

If the master has received goods on board at an 
agreed rate of freight, and signed bills of lading for 
the same at such freight, he has no authority to sub- 
stitute for such bills other bills at a less freight.® 
Where a master is guilty of carelessness in signing 


^Tindall® Taylor, 4 El & B1 219 
^ Pearson v Gosclien, 33 L 0 P, 265 



BILLS OF TRADING FOR SsiME GOODS. 

a second set of bills of lading, witlioiit ascertaining 
that tbe first set wore not in existence at the time 
lie Signed the second set. Ins principal, that is, the 
owner, is liable for his acts. This was the principle 
laid down m the case of Hnbbersty and another 
V. Ward,^ where Ward the owner agreed with 
Marcher and Go , the shippers, to take on board a 
cargo of wheat deliverable to K. F, at Antwerp , S. 
the master took on board 229| quarters and signed 
a bill of lading for that quantity, dated 3rd April, 
as shipped by Marcher and Oo., deliverable to K. F. 
at Antwerp. On the 13th, 75 more quarters wore 
shipped, and on the same day S. signed another bill 
of lading for that amount to P., the owner thereof, 
deliverable at Antwerp to order. 70 more quarters 
being taken on board, S. signed on the IGth another 
bill of lading to P. similar to the first Of these two 
last bills, one only of each sot was signed and m 
existence. The plamtifi's, Hubbersty and another, 
having, between the 13th and 17th, advanced money 
to P. on the two parcels of 75 and 70 quarters, 
the latter indorsed to them the two bills of lading. 
After the cargo was shipped, S. was requested by 
Marcher and Oo. to sign a second bill of lading 
for 145 quarters, being the amount of the two latter 
parcels of 75 and 70 quarters. This he at first 
refused to do, alleging that in snch case he should be 
signing for more wheat than he had received on 
board. Ultimately, however, m the presence and at 
^ 22 L. J Ex 113 
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tbe request of P. and upon tlio latter appearing to 
tear in pieces the bill of lading for 75 quarters, S. 
signed the bill of lading for 145 quarters as shipped 
bj Marcbor and Oo., deliverable at Antwerp to K. 
At the hearing S. denied his signature to the bill 
of lading for 70 quarters, and the defendant Ward 
suggested that P. had forged it. On arnval at 
Antwerp the cargo was delivered to K. F. by virtue 
of the two bills of lading for 229| and 145 quarters. 
After delivery the plaintiff’s clerk at Antwerp 
demanded possession of 145 quarters by virtue of the 
two hills of lading for 75 and 70 quarters, but was 
informed by S. that it had been already delivered 
toK.F. 

The Court held on the finding of the jury that tbe 
bills of lading for 75 and 70 quarters were genuine ; 
that the action having been brought against the 
owner for damages for non-delivery of goods 
deliverable under bills of lading which had cleaily 
a priority of claim, the plaintiffs were entitled 
to recover, as the master’s power was exhausted by 
signing the first bills of lading for goods which he 
had on board. 

In many ports the masters of vessels are compelled, 
from the pressure which is put upon them by mer- 
chants and shippers, to sign bills of lading for goods 
not only before they are received on board, but in 
many cases before they are purchased or warehoused, 
and the holders of these bills of lading procure 
advances on them, and succeed in obtaining fire and 
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other insurance policies on the goods enumerated, 
though as a matter of fact not one of the articles is 
either bought or shipped 

It IS customary to deliver goods in docks on 
account of shipowners, and it is a common practice 
for bills of lading to be signed on production of the 
dock company’s receipts. 

As the master is not the shipowner’s agent to sign 
bills of lading for goods which he has not received, 
the shipowner will not be liable even to a holder of 
the bill of lading for valuable consideration, and with- 
out notice, for any loss or damage to goods which 
have not been either actually or impliedly received 
by the master or his servants, though bills of lading 
may have been signed for them : but they are bound by 
the bill of lading, although the goods were never on 
board, if they were delivered to the servants of the 
shipowners on the quay alongside, and the master 
chose to sign the hill of lading for them.^ The 
master may be proceeded against, either civilly or 
criminally, according to the circumstances of the 
case, for signing bills of lading for goods which have 
not been shipped or received on board. 

Jervis, 0 J., mthe case of Grant v Norway,^ said, 
“This is a case which presents a question of consider- 
able importance, both to those who take bills of lading 

* McLean v Memmg, Law R 2 H L 128 , Biyana » Nix, 1 Mee. 
AW 775 , 8 L J Ex. 137, Bntish Columbia Mill Co » Nettleship, 
Law R 3 C P 4<19 

* 20 L J C P 93 



MASTER CAXEOT MGX BILLS OF 


on tlie faitli of tlieir representing property, wlnela 
passes "by tlic transfer of tliem, and to the sliipowner, 
wlio IS attempted to be bound by all bills of lading 
that a captain may think proper to sign. The point 
IS whether the master of a ship, signing a bill of 
lading for goods which have never been shipped, is 
to be considered as the agent of the owner in that 
behalf, so as to make the latter responsible. The 
authority of a master of a ship is large, and extends to 
all acts that are usual and necessary for tbe use and 
management of the vessel, but it is subject to several 
well-known limitations. He may make contracts to 
carry goods on freight, but cannot bind the owner 
to carry freight free , so, with regard to goods put 
on board, he may sign the bill of lading and acknow- 
ledge the nature, quality and condition of the goods. 
Constant usage shows that the master has this general 
authority ; and if a more limited authority is given, 
the party not informed of it is not affected by such 
limitation. Is it then usual, m the management of a 
ship carrying goods on fi eight, for the master to give 
a bill of lading for goods not put on board ? All 
parties concerned have a right to assume that the 
agent has authority to do all that is necessary , but 
the very nature of the bill of lading shows that it 
ought not to be signed till the goods are on board, 
for it begins by describing them as ‘shipped.* 
There is no ground on which a party taking a bill of 
lading by indorsement could be justified in assuming 
he had authority to sign such bills, whether the 
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goods were put on board or not. If then, from 
usage and the general practice of ship -masters, it is 
generally known that the master derives no such 
authority from his position as master, the case must 
be considered as if the party taking the bills of 
lading had notice of the express limitation of 
authority, and in that case undoubtedly he could 
not claim to bind the owner by the bill of lading 
signed when the goods therein mentioned were not 
on board.” 

Illustration (b) of section 238 of the Indian 
Contract Act IX. of 1872, which was founded on the 
above case, is as follows . — 

“ (b) A, the Captain of B’s ship, signs bills of 
lading without having received on board the goods 
mentioned therein. The bills of lading are void as 
between B and the pretended consignor,” 

Detention by a merchant or shipper through not 
presenting bills of lading, entitles a shipowner to 
claim compensation for the enforced delay. 

If a ship can be detained without any great peril 
or inconvenience for a short time, the master may 
wait and sign the bills of lading ; when, however, a 
ship IS loaded and ready for sea, any unreasonable or 
inexcusable delay, that is, a wilful and unnecessary 
waste of time, is deemed to be a deviation, and may 
avoid a policy of insurance on ship and cargo,‘ 
There is nothing final or irrevocable in the nature 
of a bill of lading. The owner of the goods may 

^ Ainould on M I , vol 1, ICQ 
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cliange Ids purpose at any time beforo tlio delivery 
of tbe goods tlicmselvcs, or of tlie bill of lading, to 
tlio party named m it, and may order tlie goods to be 
delivered to some other than the person named 
in it.^ But a consignor, who has laden goods 
on a general ship, cannot insist on having them 
re-landed and delivered to him, without paying the 
freight which might become due for the carnage 
of them, and indemnifying the master against tho 
consequences of any biU of lading which has been 
signed by him.® 

When goods are laden to be earned on a particular 
voyage, there is a contract that the master shall 
* carry them m the ship, upon that voyage, for freight, 
and the general rule is, that a contract once made 
cannot be dissolved, except with the consent 
of both the contracting parties. By the usage 
of trade, the consignor, if he re-demands such 
goods in a reasonable time before the ship sails, is 
entitled to have them delivered back to him, on his 
paying the freight that might become due for their 
carnage, and on indemnifying the master against the 
consequences of any bill of lading signed for them. 
A master who has signed bills of lading, cannot with 
prudence deliver back such goods to the consignor, 
without having all the parts of the bill of lading 
delivered up to him, for if any one part has been 

‘ MitcM V Ede, 11 Ad & B 888 

= Tindall « Tayloi, 4 El & B1 227 , 24 L. J. Q B 12 , Thompson 
» Tiail, 2 Cai & P 331. 
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transmitted to a third person, such third person may 
ha?e acquired an interest in such goods. 

Where goods have been taken on board a general 
ship to be conveyed on freight, and bills of lading 
have been signed by the master, making them 
deliverable to a consignee at the port of destination, 
and one of such bills has been transmitted by the 
master to the consignee, it is quite clear that the 
consignor has no right to the delivery of the goods 
in the port of outfit on merely demanding them. 

In some cases, where by the terms of the charter- 
party the shipowners and the master have no lien 
on the goods put on board, and where no bill of 
lading has been transferred, the charterer has a 
right to take the goods out of the ship before she 
leaves the loading port, if circumstances render it 
expedient to do so. In such cases, whore the master 
has no hen, he would be liable if he refused to give 
up the goods when demanded. 

Where goods are re-landed, the owner of the 
goods should pay all expenses incidental to such 
re-landing. ^ 

Although the goods have been shipped in a 
general ship, and although the master has signed, 
at consignor’s request, a bill of lading for them for 
delivery to the consignee, or a bill of lading for 
delivery to consignor’s order, which the consignor 
has endorsed in blank; still until the goods are, 
or the biU of lading which represents them is by his 
* Tmdall?; Taylor, 4 El & B1 227, 24L J. Q B 12 
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authority, actually delivorcd to the consignee, or his 
agent, with the intention of resting the property m 
the consignee, the consignor may revoke the bill of 
lading or vary it, or change his purpose, or attach 
conditions to it ^ 

Goods If goods are by mistake forwarded to and shipped 
bymfstake on board a vessel not named in the bill of lading and 
SI’S subsequently lost, the consignee will have no hen 
on the vessel wherein the bill of lading represents 
the goods to have been shipped , a bill of lading 
being merely an acknowledgment and prm& fa cm 
evidence of the receipt of goods, not conclusive, but 
open to contradiction by parol testimony. Thus, 
where a bill of lading was given for goods shipped on 
board the “ Lady Franklin,” but those goods were 
actually shipped on board another vessel which was 
lost; the biU was given by a common agent under 
mistake, but the ships did not belong to the same 
owner; it was held that the consignee had no lien 
against the “Lady Franklin,” as theie was .no cargo 
to which the ship could be bound, and there was no 
contract for the performance of which the ship could 
stand as socurity.2 

Anmtand- Eveiy shipper IS bound by the contents of a 
pens not charter-party of which he has notice , and he cannot 
wqmie ° complam of want of such notice where it is the result 

wliether 
the ship IS 

chaiteied, , (Jumeyo Behrend, 3 El & B1 622, 23 L J Q B 2G5, 
Brandt •o Bowlby, 2 B & Ad 932 
® Bmted States District Court in Admiralty, 3 Asp Mar Law 
Oa 361 See also Freeman u Buclangham, 18 How 192 
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of his own laches in not applying for hills of lading 
within a reasonable time It is the, duty of the 
master to give notice of the charter-party at the 
time of signing the bill of lading, and the master 
IS justified m refusing to sign bills of lading otherwise 
than in accordance with the charter-party. Fntil 
the shipper is either set upon inquiry, or has notice 
of a charter-party, he may, immediately on receiving 
such information or notice, refuse to accept bills of 
lading, or to be bound by a contract having reference 
to the charter-party, and is entitled to have his goods 
returned to him free of any claim by the owners, 
if the master refuses to sign bills of lading except 
subject to a charter-party containing objectionable 
provisions. 

In a case where a Norwegian vessel was advertised 
as a general ship, by Messrs. 0. and Oo , an English 
firm, described in the advertisement as brokers, the 
plaintiffs entered into an agreement with Messrs. 0. 
and Oo for the carnage of certain goods at a stipu- 
lated rate of freight, and placed the goods on board 
before they had notice of any charter-party affecting 
the ship. It afterwards proved that Messrs. 0. and 
Co. were charterers of the vessel under a charter- 
party, which provided that the owner should have a 
hen for freight, dead freight, and demurrage. The 
captain refused to sign bills of lading, except subject 
to the charter-party, or to return the goods to the 
plaintiffs. It was held, that the owners of thc'^ip 

were not entitled to retain the goods in satisfaction 
5 
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of tlieir claims under tlio cliarter-party, and tliafe tlie 
plaintiffs were entitled to liave tiio goods delivered 
to tliem free from anj claim by tlie owners.^ 

Ownef’<? X person wlio skips goods on board a vessel and 

Iifilnluy •*' i o 

'wiion ship isnnawaio that slio has been cliartered, is warranted 

m cLaiter* 

m assuming tliai tlie master is acting by Yirtiio of 

Ins ordinary antkouty, and, tkerefore, tor the skip- 
owners 111 signing bills of lading. It may bo tkat as 
between tke skipowiiers, tke master, and tlic ckar- 
terer, tke anikority of the master is to sign lulls of 
lading on bekalf of tke cliaiterer only, and not on 
bekalf of tke shipowner. But tins altered state of 
the master’s aiitkoiity will not relieve the owner from 
liability, as tlie master still continues to be the ser- 
vant of the owner, and as suck is clothed with a 
character to winch the authority to bind suck owner by 
signing bills of lading attaches by virtue of his office. 

Until the fact that such authority of the master 
has been put an end to is brought to the knowledge 
of a shipper of goods, the latter has a right to look 
to tke shipowner as tke principal, with whom the 
contract is made.^ 

So, when a master puts up a ship as a general 
ship and the shippers have no knowledge of the 
existence of a charter-party, tke contract m tke bill 
of lading IS between tke skippers and the shipowner, 
and not between the shippers and the ohaiterers ; 

^ Peek Lar s €ii,Law E 12, Eq, 378 

® SL OIoudB &h 4, 15, I Asp. Mar Law Ca. 309, Sai^doman 
V Scurr, Law E 2 Q B 98. 
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for, having delivered their goods to he carried in 
Ignorance of the vessel being chartered, and having 
dealt with the master as clothed with the ordinary 
authority of a master to receive goods and give bills 
of lading on behalf of his owners, they are entitled to 
look to the owners as responsible for the safe carnage 
of the goods. 

Thns, where wine was shipped on board at Oporto, 
and bills of lading were signed by the master in the 
common form without reference to the charter-parly, 
and on the arrnml of the vessel at Loudon it was 
found that the wine had leaked from improper stow- 
age. In an action against the owners for the loss, it 
was held that the shipper was entitled to look to 
the owners as responsible for the safe carnage of the 
wine, inasmuch as he had delivered it to be earned 
in the ship in ignorance that she was chartered. i 

So where 1,000 barrels of oilcake were skipped on 
board the “ Figha Maggiore ” at New York, the vessel 
being at the time under a charter-party of which the 
shippers were ignorant, the master having put up 
the ship as a general ship. In an action by the as- 
signees of the bills of lading against the shipowner 
for damage suffered by the oilcake on the voyage, 
in consequence of its having been stowed with hogs- 
heads of tobacco, it was held that the owner was 
rightly sued.^ 

* Sandeman » Scurr, Law B 2 Q B 98, Hajn Roman i Co 
» Calbford, 47 li J. Q B 755 

* The Figha Maggiore, Law R. 2 Aim 110 , d Asp Mar Law Ca O/ 
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Tlie question of tlie liability of a shipowner to the 
consignee of a bill of lading for damagos for breach 
of contract m refusing to deliver goods upon payment 
of the freight, tho same having iieen shipped m a 
general ship m ignorance of tho charter-party, came 
beforo tho court niidcr peculiar circiimstancos, in the 
case of the “ Patna, which sailed under tho flag 
of the North German Oonfoderation, and was cliarter- 
cd by a German firm to sail from America to a port 
on the continent, between Havre and Hamburg and 
Bordeaux inclusive, or a port of Great Britain. 
The charter-party was in tho German language, 
and provided that the master should not be respon- 
sible for dangers of the seas, and for events caused by 
high powers, or any other event of navigation ; 
the vessel was loaded on the west coast of Central 
America with a general cargo for Hamburg, part of 
which consisted of coffee shipped by a foreign firm. 
This coffee was stowed near tho bottom of the hold, 
and goods consigned to other consignees were stow- 
ed above it. The master signed bills of lading for 
this coffee in English, without reference to the char- 
ter-party, to be delivered at Hamburg (the dangers 
of the seas only excepted) to tho plaintiffs or as- 
signs. The plaintiffs were merchants m London, 
and at the time of the shipment, neither they nor 
the shippers had notice of the charter-party. On 
the voyage, owing to the master’s severe ill- 

1 Law R 3 Mm 136, 41 L J Adm 23 See also the Bahia B. & 
L. 62, Lloyd V Guibert, Law R IQ B 115, 
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ness the vessel put into Falmouth, and remained 
there, war having broken out between Germany 
and France, owing to which German ships could not 
sail in safety : the plaintiffs acquiesced in the ship 
remaining there during, but not after, the blockade of 
Hamburg, and offered to take delivery of the cargc 
consigned to them at Falmouth and to pay full 
freight, and after the raising of the blockade of 
Hamburg again offeied to take delivery either at 
Falmouth or at Hamburg on the same terms< This 
was refused, and the Court held that the contract 
contained m the bill of lading was not affected by 
the terms of the charter-party, and that the vessel 
was liable for any breach of the teims of the bill of 
lading, and that whether the rights of the parties 
with reference to the delivery of the coffeo at Fal- 
mouth, depended upon the provisions of the English 
law, the German law, or the general maritime 
law, the refusal of those in charge of the vessel 
to deliver the goods to the plaintiffs at Falmouth 
after the offer to pay full freight, was not justifiable. 

If a person ship goods on board a vessel knowing 
that she is chartered, the consignee of the goods 
can maintain no action against the owner of the ship 
if the goods be injured by bad stowage i 
The person signing a bill of lading acknowledges peiaonai 
the receipt of the goods, and the same must be parties^ 
delivered according to such bills, and in as good ^^^0^ 

lading 


* Majoi«.White,7 0di.&P 41 
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condition as tlicy ivere reemvctl, under tlio exception 
of the ribks expressed. 

The ind>ter being the ag<'ut of the owners, is 
autliori/ied as such to enter into contracts for the 
conveyance of goods, and is personally liable, as 
well as tho owners, for broach of all such contracts 
entered into by him regularly, within tho scope of 
his general authority. 

The master’s liability is founded on the same con- 
sideration as that of an ordinary agent. ^ But for 
tho purposes of commerce, it is convemeut that both 
master and owner should bo liable to be sued for any 
breach of the contract, and it is the only case in wliich 
the law gives a special p^rivilege of suing either the 
master or tho owner , this is based on tho considera- 
tion of tho difficulty which parties might experience 
in ascei taming and proceeding against tho shipowners, 
and will equally apply to cases where tho master, 
or party signing the hill of lading, is the agent of tho 
charterer, and although the merchant may elect to 
sue the owners, the latter will have their remedy 
against the master to make good the damages winch 
they may be compelled to pay, if the loss of or 
damage to tho cargo arose from the negligence or 
misconduct of the master. 

So, if the master fads to make delivery of goods 
m accordance with the bill of lading, an action 
wdl he against him personally by the consignee, 
and upon judgment being obtained against him, his 


^ Bicli V. Oo8, Cowp. 093 
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property can be taken in esecntion, or Ins per- 
son arrested, and wliore the consignee has thus 
elected, he cannot proceed against the owners, 
even though his decree against the master is 
unsatisfied. 

The shipowners may be liable to indemnify tho 
master in respect of his costs or his imprisonment, 
but they are liable to him or his estate in respect of 
the damages recovered against him, and proceedings 
can be instituted against them by the master as soon 
as judgment is obtained against him, and before any 
payment by, or issue of any execution against, him.‘ 
But if an action is brought against the master and 
discontinued, this will not prevent, or bar, a similar 
action being brought against the owner m respect 
of the same cause of action.® 

A person contracting as agent will be personally 
liable, whether he is known to he an agent or not, 
in all cases where he makes the contract m his own 
name, or voluntarily incurs a personal responsibility 
either expressed or implied ® Therefore where par- 
ties other than the master have signed the bill 
of lading, they become as agents direct personal 
parties to the contract, and their liability is precisely 
the same as that of the master, and upon a just 

^ Puestley v Peinio, 11 Jur 813, 34 L J E\ 173, 13 L T H 
S 208 

® Moigan V Couobman, 23L J 0 P 36, MOB 100, Bot- 
tomley » Nnttall, 28 L J C P 110 , Cmtis® William&on, 44 L .T. 
Q.B 30 

* Wilhamson ». Barton, "1 L J Ex 170. 
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niterpretation ofilioir contracts such a rospoiisibility 
IS natunillr, if not lu'cessarily, iin|ihotl.' 

Thus wlicre a Inll of latliiig liatl been signed by 
tlio diarterers of the ship, noi on then’ on ii liolialf, but 
as agents for tlie slupownor, and witli Ins autbority, 
tbe shipowner was held liable thereon to the owner of 
goods shipped under such bill of hulingj for damage 
by iK'gligent stowage, such daniage not being one of 
the oxGopted risks mentioned in tbo bill of hnhng.-’ 

So wbex'O a chai tor- party was tmtered into between 
W. P. of tbe ship “ Celerity,” and 0. W. W„ agent 
for E. W. and Son, and tbo sanio was signed by 
G. W. W in bis own name : in an action brought on 
tliG contract against G. W. W., the court was of 
opinion that he was personally liable as charterer.® 

And where it was agreed between Messrs J . and 
E. Wilson of Liverpool, owners of the ship "Jessica,” 
and J. S. Cooke of London, on behalf of the Geelong 
and Melbourne Eailway Company, that the said 
ship, &G. &c„ and the charter-jiarty was signed by 
J. S Cooke in his own name, it was held he could 
sue, and was liable to be sued personally on the 
contract.^ 

So where the defendant signed an agreement in 
his own name, though m the body described to have 


* Le Fo-ne » Lloyd, 5 Taunt 749, Lucas c Gromng, 7 Taunt 
164 , Goupy V Haulcn, 7 Taunt lo9 , Simpsoni) Hwan, 3 Camp 291. 

“ Hayn, Roman & Co a Oulliford, 47 L J Q B 755 
’ Parker v Wmlo, 27 L J Q. B 49 

* Cooke » 'Wilson, 26 L J C P 15 
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been made by liim for aad on tlio part of A. B., lie 
was held personally liable/ 

These decisions have proceeded on the general 
rule that where a person signs a contract in his own 
name, he is primd fnciP to bo deoraed to be a person 
contracting personally, ^ the use of the words ‘‘as 
agents for” or “ on behalf of,” though expressed in 
the body of the agreement, being insufficient to 
prevent the liability of the person signing as principal 
attaching to him. But if the party qualified his 
signature by adding after it “ agent for,” “ on behalf 
of,” “ per pro or other similar words, showing ho 
had no intention of binding himself as principal, he 
does not incur any personal liability.’ 

It frequently happens that vessels, especially 
steamers, are obliged to sail before bills of lading can 
be presented to the master for signature. In such 
oases it IS a common practice for the master, either 
orally or by a simple letter, to authorize some peison, 
usually the party who has been acting as agent for 
the ship, to sign bills of lading for him in accordance 
with the mate’s receipts. 

The vessel leaves the port, and the bills of lading 
remaining unsigned are presented to and signed by 
the parties so authorized, as follows — 

For the master, 

A. B or A. B and Co. 

^ Tannei « Ghnstian, 24 L J Q B 91 
^ Thomson v Davenport, 2 Sni L C 3 1 1 
^ Paice i’ Walker, Law E h Ea 173 , Eaulib i Fenton, Law B 
5 Ex Ino 
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Tint; practice) lio\vcm*coii\eiut5iit, does tiot neces- 
sarily make the shipowners responsible under the 
bills of lathnif i'O sipnied, and unk‘^s tin* course of 
dealing had been such that Ihe action of Iho muster, 
and the signing of tin' bill , by the respective parties 
in this form, showed that tho (mners had expressly 
or impliedly sanctioned the same, or had subso- 
puently ratified tliesi* net*', tht' shipper would have 
to look to tho paitios signing or to the master for 
any breach of contract But it is hy no moam 
uncommon for the partic'S who have »icted for the 
captain during his stay in port, to sum bills of lading 
in tho above form after Ins departure', without any 
express or implied aulho"'ty to do so. In such cases 
thoy would undoubtedly be personally liable under 
tho contract, which tlicy had irt) authority to outer 
into either on behalf of the owner or master, neither 
of whom would in any way bo bound by thoir 
signatures to the bill of lading ‘ * 

A bill of lading is ovidGiico against tlio raastor or 
owner of tho ship, both of the rocoption of tho goods 
described m it, and also of any material fact stated 
in the bill of lading respecting tho quantity, the 
quality, tho condition, or any other olomout in iho 
description of the goods. 

Between the shipper and tho shipowners a bill of 
lading signed by the master is jn md Jacu' but not 
conclusive evidence'^ of the facts stated in it. 

^ Parsons oil Sli , vol 1 , 186 
^ PaibOTib on Bh , vol T , 107 
® Bates V Todd, 1 M & Bob 106 
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It is not tlie contract, but only tlie endeneo of tlie 
contract.! It stands on tbe footing of a written receipt 
not under seal; but as against an assignee for value, 
the owners are estopped by a statement therein of 
the rate of freight though merely nominal, or that 
freight has been paid, provided such statement, at 
the time it was made, did not exceed the master’s 
authority ® It may be corrected or contradicted 
by evidence of the real facts. But tho onus of 
proving that it is not correct, and of proving the real 
state of facts, lies upon the shipowner."* 

And even as between tho Iona fiJr indorsee or 
assignee of tbe bill of lading for value, and the sliip- 
ownor, tho same rule obtains, and the bill is not 
conclusive evidence of the facts stated in it, but may 
be corrected by evidence of the real facts. ^ The 
indorsee of a bill of lading sued the captain who had 
signed it for the value of four bales not delivered. 
Thte evidence was, that the goods were shipped by 
certain persons acting as agents for the actual ship- 
pers, and that when the goods were put on board 
there was a dispute with the mate as to the number 
of bales shipped. He made a memorandum of the 


! Crookes v Allen, 49 L J Q B 203 

® Mercantile and Exchange Bank o Ghdstonc, Law K .1 E\ 23 ! 

“ Eeynolds v Jes., 34 L J Q B 251 , Pickcmell v Janboiry, " E 
&F 217 

* Beikley v Watlmg, 7Ad & E 29, Hnbbeuty v IVaid, 22 
L J Ex 113, Campion v Colvin, 3 Bing N C 17 , McLean v 
Fleming, Law E 2H L 128, Meyer » Dresaei, IG C B N S 64(i 
® Grant » Norway, SOL J C P 93,Je'i‘3cl« Bath, Law E 2 
Ex 267 , Howard v Tucker, 1 B & Ad 712 
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hands of 
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fact but by uu'^tukc |>uf down tn tbo bill of lading 
sixtjMiinc bulc'^ Uistcml of sixtydhi*, and bad smce 
died. Hixt} -fuv bab'S were doiucred. Held that 
there uas evidence to go to tlu' jui*} that tho mis* 
rcprc'scntationastotheamuniit shipped wan “caused 
wholly by the fraud of the shipper" withm tho terms 
of feoetioii •■> of IB and Id Vic , c, exid 

A bill of lading is otdy iirnul fiiri, e\ uleiice that 
tho property is m tho holder of tho bdi,'* 

Tho bill of lading being merely an ueknowlodg- 
ment by the master, is no e\ uleiiee m an action ou tho 
policy without authentication , and e\en if authenti- 
cated by tho master, it wdl not amount to fouHleient 
proof of an iii&urablc intcrost in tho goods, without 
some further proof.’ 

A bill of lading in the ordinary form, and without 
qualifications being inserted by tho master, would be 
conclusive against him under section 3 of the Bills of 
Lading Act, but a bill of lading containing a printed 
clause “weight, contents, and value unknown,” 
with similar words written above the signature of 
tho master, in the hands of a consigiieo for value, is 
not conclusive evidence against the master of the 
shipment of the goods mentioned in the bill of 
lading.'’ 

Tins question was determined for the first time 


^ Talieri v Boylaiid* 2 Asp Mar Law Ca 330 
^ The John Bcliam} , Law B 3, Adm 129, 

® Arnould on M I , vol 2, 1314, Haddow v Pari}> 3 Tannt 303 
^ Berkleys Wathng, 7 Ad & E 29» 
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in the case of W. ^Nicol and Co. v. J. S Castle, ‘ and 
ni delivering judgment, Sir C. Sargent, C. J., said, 

“ The question, ‘ is the bill of lading in the hands of 
the plaintiffs, consignees for valuable consideration, 
conclusive evidence as against the defendant of the 
shipment of 50 tons,’ turns upon the construction to 
be put on the Indian Bill of Lading Act IX. of 1856. 

The English Act on the same subject, 18 and 19 Viot., 
c. cxi., of which the Indian Act is a literal copy, has 
come under the consideration of the English courts 
of law on seveial occasions, but never, so far as we 
are aware, except incidentally, on the point on which 
this case turns, namely, the liability of the master 
signing the bill of lading to a consignee for value 
under section 3 of the Act. 

“ Section 1 gives a consignee of the goods or 
indorsee of the bill of lading (to whom the property 
is intended to pass) the same rights of suit as if • 
the contract had been with himself, and, therefore, 
in the present case, as the bill of lading does not 
amount to an admission by the master that fifty tons 
of coal were shipped on board, the plaintiff could not, 
as a simple consignee of the coal, recover under that 
section against the master, without proving that the 
fifty tons were actually shipped, 

“ Section 3, however, places a consignee of the 
goods, or indorsee, who has given value, in a far 
better position as regards the master or other person 
signing the bill of lading. It says that in their hands 


1 Yol TX,Bom.H C Rep .321 
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tlu’biU oi’ lutliistr, n'{in'Hn(iiii( to liuve boen 
HliipjRHi oil buartl, .''ball he eoiK-Iusua e\nlenco of 
hueU slujniK'nl a^. uifain-'t the or other person 

M^ninu; the i)ill of lathn^i^, notv'itlHtamhn^^ that such 
goeil-s or hi>me part thi'fi'of iiia\ m>t h.'ue boon so 
sluppetl, uiih'isS the holder of the hill of liultnf^ shall 
hn\o had actual notice, at the lime of receiving tlio 
SvLine, that the goods had not, in fact, licen huh'n on 
board; and loaves only one ground of defence open 
to the peruou so signing llie bill of lading to plead* 
namely, that the misreprescmlatmn w.is caused 
without Ins default and nlioll} by the fraud of tho 
sliippor. 

“ The first iraportant question, tlien, is, what was 
the amount of coal which tins bill of lading repre- 

t 

sented as having been slapped r Did it reproseiit to 
tliird persons who might dual with the sliqiper that 
the exact amount of fifty tons of coal had been 
shipped^ If tho written and printed w'ords are 
recoucilablo, as they must be taken to be for the 
purposes of this argument, we are at a loss to see 
on what ground it can bo contended tliafe tiio bill of 
lading, taken as a whole, represents to tlio public as 
a fact oil which they may rely, that fifty tons of coal 
had been shipped. Undoubtedly tbe bill of lading 
commences by representing that there have been 
shipped on board tho steamship ‘ Hutton’ fifty tons of 
coal, but the ‘ representation’ referred to in section 3 
must, we think, mean the representation made by the 
whole mstrmnent This appears from the preamble. 
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wliicli says, ‘ whereas it frequently happens that the 
goods in respect of which bills of lading purport to 
be signed, have not been laden on board, and it is 
proper that such bills of lading m the hands of a 
bond fide holder for value should not bo questioned 
by the master or other person signing the 
same on the ground of the goods not having been 
laden.’ 

“ Here, however, the bill of lading doi'S not pur- 
port to be signed by the master in respect of fifty 
tons of coal exactly. The object is to protect the bued 
holder without notice, and to make those pi'r-'Ons 
liable who have represented to him through the bill 
of lading that a certain amount of goods have bemi 
shipped. Here, however, the bill of lading givu’^ Iinu 
clear notice that the master, upon whoso signature 
he IS supposed to rely, does not admit that fifty tons 
were shipped. This conclusion follows irresistibly 
from the previous decisions as to the clfeefc of the 
printed condition on the written words. If they ai’o 
reconcilable and the bill of lading admits of reason- 
able and fair explanation, it cannot be said that the 
bill of lading was signed by the master in respect of 
fifty tons of coal But it was said that the Act 
prevents the master from guarding himself agaiuat 
the effect of the written words, or, in other word-’, the 
object of the Act was to throw on him, as between 
himself and bond fide holders, the obligation of a-^cer- 
taming the truth of the ‘written words.’ Bui tins 
would be to put a construction on tlio Act far hevond 
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the object h!at«l at length in the |tivumble, and 
would, iu our opinion, ivipure dihiinet ^YOl'ds to 
that effect -uordd which arc certainly not to be 
found m tliib Act. 

“This view of the Act is adopted by t ho Chief 
Baron and Mr. Baron Martin in the parallel case of 
Jessel 1. Bathp although it was not neces&ary 
to decide the cpiestioii, as the action was against a 
person who had not signed, and w ho was held by 
the Court not to be bound by the person signing. 
They both, however, expressed an opiinon that no 
action could have boon brought on the bill of lading 
under section 3 of the Act, even against tho person 
signing. 

“We are of opinion, therefore, that this (juostion 
should be answered in the negative.” 

Ship’s Jessel 0 , Batli^ was an action to recover damages 
cannot for non-deliYory of the quantity stated in the bill of 
owner or lading. Tho defendants were the cliarterors, and 

charterer " 

lorproatei had shio’s agcuts or consignees at tho ports of call. 

qii.intity \ , o i , 

than ship, it was the custom lor a ship s agent or consignee to 
sign bills of lading instead of tho master, and no 
difference was recognized in trade n&age between the 
efficacy of his signature and that of tlie master. 
The defendant’s agents at Genoa signed a bill of 
lading for manganese shipped m bulk and not 
weighed at the time of shipment, which described the 
manganese as of a certain weight, but contained in 


1 Law E, 2, 267 

=■ Ibid 
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print tlio words “weight, content?, ami \alni -in 
known.” Tho plaiiitilf \v:ib a-isigtiee fur value of 
bill, and tbo whole of the manganese ^liippul v.an, 
on tho arriTal of tho ship, delivered to him, hut w.h 
found to be short of the weight crated m tin' hiih 
It was held that tho defoTidaid< wxiv ntU hound 
by tho signature of their agent & tu a hjli o{ lad3n*4 
for a greater quantity than uas act laily ''hip|itd, 
and it was stated that “at euintr m i tw th, 
defendants would not bo liable on llu" h !!. b . ai. , 
although Mof-sra. Barelnwero tlieira'jrcut^ to into.i. i 
their business, they were not fheir atan*' f m'« 
an admission contrary to the fact hv i-uj'. . i ' ^ 
of lading for a quantity thej knew nothu. j . j 
that no change m this respect was maut by t'n ih >i 
of Lading Act (18 and 19 Vict., c. c.\i.)” 

Tho general rule adopted by courts of law ii‘ ' 
construction of morcantilo instrument « h, that t’ - 
construction should be liberal, agreeahle toil ' i. 1 
intention ofthe parties, and conformahk' lO tie' .i',. a* 
of trade in general, or of tho particular trade to 
which the contract relates. 

The principle on which cvidcncD of iisag. i-, 
admissible for such a purpose is, that the partn •«. uiv 
not set down on paper tho whole of llkir euiur.* *' sn 
all its terms, but those only ■which were ntee -ar} ut 
be determined m tho particular cti^.’ by '-i 
agreement, and which of course might ary nitimi- 
leaving to implication and tacit under.',* andin < .d! 

? 


' Colemaa v, Richts, 2t h i (' J? l.'-? 
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tliosf' "eiicKil ami niu urging uicidmits which an 
imifonu image would annex, and acconhug to which 
they inuht in reason be nuderhtood to contract, unless 
they e\'pre^''Iy exeliule them.' 

If tho parties m llieir contract have m expressed 
themselves as to exclude the u^ago, any evidence 
thereof is inatlmiSbihlo, as tho eflect of that would bo 
to contradict tho manifest intention of the parties 
and the tenor of the written contraet.- 

Wiienevor the cimtom or nsag*- bought to be 
proved is not moousistent with tlio terms of the 
written instrument, such evidence is admibsilile to 
determine tho effect of 

The custom of merchants, where such custom has 
been settled by judicial deteriiiinal loim, will be 
recognized without proof in courts of law. 

In tho case of Barnett v, Braudao,'- Lord Denman 
said : “ The law merchant forms a branch of tho law 
of England, and those customs which have been um- 
vorsally and notoriously prevalent amongst merchants, 
and have been found by experience to be of piddio 
use, have been adopted as a part of it, upon a prin- 
ciple of convenionoo and for tho benefit of trade and 
commerce, and when so adopted, it is unnecessary 
to plead and prove thorn. They are binding on all 
without proof ; accordingly, usages affecting bills of 
lading are taken notice of judicially.” 

‘ Humfrey v Dale, 26 L. J Q B 137. 

* Lewis » Marshall, 7 M & G. 729 , 13 L. J. 0 P 193 

» Cuthbert® Cummmg, llEx.40S. 

* 6M.&G. 630. 
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Wlien evidence of tlio usage of a particuiai idae** 
IS admitted to add to, or in any manner to afect, thi' 
construction of a ■written contract, li h adiiuinal 
only on tlie ground tliat tbc parlies whoniade tin* 
contract are both cognizant of tlio usage, and must 
be presumed to bavo made tbeir agreement uith 
reference to it But no sucb presunipfitm can an-e 
■when one of tbe parties is ignorant of ird 

Parol evidence of usage and custom In Id 
admissible to explain tbo meaning of tb'* ucid 
‘‘days” m a bill of lading as iMirkin*; d.n . 
“ moiitbs” as meaning Ctileiid.ir inontii''' : in b i, P 
part oftbemonlli where the les^d was to 
tbe month of October’”', tbe nuMnnur nf the ni:’‘ 
“cotton m bales’’^; the meaning of the wmd 
“ freight” ° 

Until tbe master receive notice nf a cluuiir.* ».| 
ownership, be rotams the powers confenvil upon 5 in 
by tbe original owners, so far as to bind il v u< w 
owners by contracts for tbo carnage of gout U < nt is •! 
into by him pursuant to his original instrnctne. . 

Kelly, 0. B., mtbe Mercantile Bank i. (tlmUf o»»e,‘ 

1 Eirclmor e Yeim't, 7 W E -I”.? 

‘’Cocliiini Ertbug, aE-p IJ] 

® Jolly V Young, 1 £bp Y 1“ C 1?<1 , h-t-ip uj t ‘I . 

11 Q B 32 

^ Cliamand o Angerstein. 2 C E 112 , b. d w m. i , 

14 C B 38 

» Tayloin Buggs, 2 Cai. A P 323, GorrustnP Psn>u J I .• 

C P 29 

« Peiicli t Dic1v6,od. 1 Slasoti 11, 12 , Gibbon r Yo .j - . 

224 , Lewis v Marshall, 7 M <L G. 729, 71.! , b fcrou ^ ll U 7 

’’ Law R 3, Ex 239 
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said: “It, would bo impo'-^ible to soi* iitij’ cud to tlic 
iiiconvemence, niju-itice, and bi'cachert of contract 
wliieli niuht follow, if, wlioii a niastt'c h.as proceeded 
in command of bis ship to soim' foreign port, haiing 
received instructions as to bow lit* is to deal with 
the bill]), what ports he is to ])roc*e{Hl to, and what 
contracts bo may make, incry act wbicb bo may 
have ilonc under tbe antliority which be onco 
possessed, may bo treated as a nullity by reason of 
an imknown secret conveyance of the slop by her 
former owner. I think that the mantel ’ m as bound by 
all tbe acts, all the mstruetions, all the uulhoritit'S 
which had emanated from the former nnnm’s, until 
the plaintiffs had given notice to the master that 
they had bocomo tho owners, and that any autbontios 
derived, or instructions received, had ceased ; and that 
unlil that notice tho master was not bound to act 
escept m the interests of lus former owners. Tho 
bill of lading signed by him is therefore lulid and 
landing.” 


On ai nnl 
tiio HI t att r 

<{ *\hcr 
bill of 
1 

to tliO 

Cii4oths^ 

Colltctor 


The Indian Customs Act VIH. of l.d78, ':ee. 58, 
rccjinrcs the master of every vcb>el, on arriimgat 
any cu‘'Loms port lu India, at the lime of making 
liib application to have tho ship entered inwards, if 
required by the Customs’ OolleGtor, to deliver to 
him tbe bill of lading or a copy thereof for every part 
of the cargo laden on board, and in case of non- 
complianco, the Collector may refuse to giant Ins 
^ application to enter the vessel. 

'"v Similarly tbe masters of all sbipvS arriving in tbe 
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TJnited Kingdom wore formerly obliged by 16 and 17 
Vict., c 107, see. 53, “ to deliver to tbo Collector 
or Comptroller, if requiied, tlio bill of lading or 
a copy tlicreof, for every part of tlio cargo laden 
on board.” Tliis section of tbo Statute lias been 
repealed by 39 and 40 Vict., e. 86, and is rc-onacted 
by sec. 53 of tins Act, omitting, liov ever, tlio words 
relating to tlio proiluction of tlio bill of lading. 

It is a settleil ])rinciple tliat, wlienoior eiilier tbo MoiTOroof 
object of tlio sender i.s hpecially broiigbt to tbe notice lorutuL 
of tbe earner, or eireiimstances are known to bim ikuthon 
from wiiieli Ibe object oiigbt in reason to lie inferred, 
so tliat tli(‘ special Uho may be taken to bai o been 
witbm tbo contemplation of bolli parties, damages 
may bo rccovi'red for tbo natural eonser|iiences of 
tbe failuro of that object. ^ 

Damages fur a breach of contract must bo such 
as may fairly and reasonably bo considered as arising 
naturally, — l.c according to tlio usual course of 
things — from such breach of contract itbolf, or such 
as may bo reasonably suppojsed to baio boon in the 
contemplation of both parties at the time they 
made the contract, as the probable result of the 
broach of it -2 

Cases, may occur in which it is difficult to apply 
these principles, but there is no case in which it has 
ever been held that damages could bo recovered for 

^ Simpson L. & K. W E. Co., it L. J. Q B 182 

* Horne Midland Ey Co., Law B 80 P 131, 137, f> t 42 L J, 

0 P 60 
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delay m ilic carnage of tlio goods on a long voyage 
by sea, ^rllcro tlicre lias been what inav be called a 
merely accidental fall in price between the time when 
the goods ought to have arrived and tlie tinio when 
they did arrive. The question, vhetlu-r if there is 
iindno delay in the carriage of goods on a long 
voyage by sea, it follows as a matter of coursi' that if 
there has been a fall in the price of the goods between 
tho time when they ought to haie arrived and the 
time when they do arrive, damages can be recovered, 
was fully considered m tho case of the Parana,^ 
winch vessel was of 1,373 tons gross and 1,037 net 
register, and 180 horse power nominal. Tlu’ master 
chartered tho vessel at Manilla to load a cargo there 
and at Ilo-Ho, and to proceed thcrowilh i o London vu 
the Suez Canal. In pursuance of tho charter-party 
she took on board some parcels of hemp and .sugar at 
Manilla, and having sailed to Ilo-Ilo, she then took in 
further parcels of sugar, but as the (harlerers were 
not able to supply her with a full cargo, it was 
agreed that she should bo at hboriy, on tho home- 
ward voyage, to call in at Singapore to till np. She 
loft Ilo-llo on the 24th July 1873, but owing to 
the defective state of the boilers, she wa.s obliged, on 
the 30th of the same month, to put into Lalman 
for repairs. Thence she proceeded to Singapore, 
where she took in some cargo and a largo quantity 
of coals, and effecting some further repairs to the 
boilers, she again proceeded on her voyage. On 

' 3 Asp. Mar Law Ca. N S 899 



DAJLKiKS Hm ni:n:xTiox of goods. 




tlie IStli Auguoi, owiii" to tlie state of tlio boilers, 
she was obliged to pur mto Aehecn, and after 
effecting repair,-', .-'he again proceeded. On the Ist 
September ^he bad to alter her course for Point 
de Galle, it being found that she could only carry 
11 lbs, steam. She arrived m Point do Gallo on the 
4tli Septomb('r, and haimg comploted her repairs, 
she left again on the 0th. Ou the 1st October sho 
arrived at Aelieen, win re furllier repairs n ere done to 
her boilers, and again at Port Said, at Slalta, and at 
Gibraltar, so that it was not until the 28th Xovemher 
1873, 127 days after leaung llo-lki, tliat she arrived 
m tho port of London. It was admitted that tho 
boilers were ui a bad condition, and Ibat by reason 
thereof a very undue delay took placo during tho 
Toyage. In an action brought by tlic assignee of 
certain bills of lading of goods (sugar and hemp) 
forming part of tlio cargo, to recover damages for 
loss of market in respect of the hemp, intorost, and 
loss by drainage of sugar by reason of tho unusual 
length of tho voyage, hlollish, L. J., in delivering 
the judgment of tho Court, said : “If goods are sent 
by a railway for salo at that day’s market m 
Smithficid or Billingsgate, and by reason of a 
broach of contract on tho part of tho carrier they 
have not arrived in time for that market, no doubt 
damages for the loss of market may be recovered. 
So, again, if goods are sent for the purpose of 
being sold at a higher price than they are at other 
times, and if by reason of breach of contract they do 
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not amvo m time, damagoh for lohti of market may 
be rocoveretl ; or, if tlio-faetb are known to both 
partiC'!, or wlu'i’c it is known a pi Ion tliat they will 
sell at a better price than if they arrived lator. In 
this ease it is only said that when the goods arrived 
in iSlovember they were likely to soli for less than if 
they had arrived in October, when tho market ivas 
lower. It was argued that there oonld be no differ- 
ence between tho carnage of goods by railway and 
the carriago of goods by sea. But it appears to us 
that there may bo a material difference between tho 
two cases ; when goods aro conveyed by railway, 
if they arc known to be convoyed for tho purpose of 
sale at all, they are usually conveyed for tho purpose 
of immodiato sale, and if the cases are examined, I 
think it will bo found that in all of them tho Courts 
treated the question as if tho goods wore consigned 
for tho purpose of immediate sale. Ko doubt if 
goods are consigned to a railway company under 
such circumstances, tho railway company may be 
reasonably supposed to know that they aro consigned 
for tho purpose of immediate sale, and if by breach 
of contract on the part of tho carrier they do not 
anive in time to be sold when the owner mtonds them 
to be sold, that may be a ground for giving damages 
for what is called ‘ loss of market.’ 

“ The difference between cases of this kind and 
cases of the import of goods from a long distance 
by sea, seoms to me to be very obvious. In order 
that damages may be recovered we must come, I 
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think, to the conclusion, first, that it was reasonably 
certain that the goods would not be sold until they 
arrived ; or, secondly, that it was reasonably certain 
that they would be sold immediately after they 
arrived, and that that was known to the carrier 
when the bills of lading were signed. It appears to 
me that nothing could be more uncertain than either 
of those two assumptions. Groods imported by sea 
may be, and are every day sold whilst they are at 
sea The sale of goods ‘ to arrive’ on transfer of 
bills of lading, with costs, bills, and insurances, is a 
common mercantile contract made every day. It 
seems to me that to give these damages would be to 
give speculative damages, to give damages when we 
cannot be certain that the plaintiff would not just 
as much have suffered if the goods had arrived m 
time, and I think according to the principle on which 
the Courts have acted m all speculative and 
uncertain cases of this kind, that damages ought not 
to be recovered.” The Court held that the owner 
of the goods, or assignee of the bid of lading for the 
goods, was not entitled to recover, as damages from 
the shipowner, the difference between the market 
value of the goods when they ought to have been 
delivered, and the market value when they actually 
were delivered, but that the measure of damages 
recoverable in such a case was interest at the ordi- 
nary commercial rate on the value of the goods for 
the period of the delay m delivery. 


8 
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FART II. 


THE LEGAL EEfECT OE THE SEVERAL CLAUSES AND 
STIPULATIONS IN THE BILL OE LADING 

The great impetus given to botli export and import 
trade within the last few years, not only by the 
direct and less circuitous route via the Suez Canal, 
but by the daily increasing facilities with which 
commodities of every nature and description are 
transported from port to port, by the employment of 
steam-ships in the place of the old sailing vessels 
used in past years, has been attended with risks 
and dangers to the goods so conveyed which were 
unknown before. 

The improved methods of loading and discharging 
the cargo, the necessarily short stay of the vessel in 
port, and the prosecution of a voyage made heedless 
of wind or even of weather, have all combined to 
render cargoes exposed to more than ordinary perils 
in transit, and consequently we find that the inge- 
nuity and forethought of the shipowner have been 
exercised to the utmost in endeavouring to protect 
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Iiimself from liability or responsibility, by tbe inser- 
tion in tbe bill of lading of conditions and exceptions 
from almost every possible, or probable, loss or 
damage that might arise. And owing to the ambi- 
guous language and inconsistent provisions which 
are frequently to be met with in the bill of lading, 
much difficulty is experienced m determining the true 
and proper construction of the instrument. 

Archibald, d ,in one case said that “the exigencies 
of claim and hability have led to the gradual develop- 
ment of a document which has come at last to be a 
considerable puzzle.” ^ 

It will be seen, as we proceed with the considera- 
tion of the respective clauses, or exceptions of the 
bill of lading, that these are in effect based on and 
taken in conjunction with the charter-party. ^ 
Eecourse will therefore be made, in considering 
the legal definition and bearing of the various terms 
of the bill of lading, to such authorities and decisions 
as may by analogy or sinulanty of matter be capable 
of affording, by inferential reasoning, a fair and 
sound basis for guidance on the individual subjects. 

The law as to bills of lading is not to be derived 
from the law relative to policies of insurance.® A 
policy of insurance is an absolute contract of indem- 
nity from loss by perils of the sea. The fact that a 
loss is partly caused by things not distinctly penis 
^ Taylor and others v The Liverpool and Great Westein Co i 
43 L J Q B 205. 

® The San Eoman, 41 L J Adm 76 
® The Chasca, 44 L J Adm 19 



ixriiODi r'/fox 


of i.lie sea does not pr(‘vent tt. coinio^^ williiii the 
contract. In the case of a bill of lading it is ddfi-ront, 
ht'causo there the contract w to cany wilh reason- 
able care unless prevented by the evct'pted perils > 
Lord I’residcnt luglis, in tho case of l:5teel and 
Craig V. The Stato Lino Steam-Ship Company,® 
said • “ There is nothing to prevent slupon uors 
stipulating, and shippers agreeing, that tho ordinary 
luibilily of the shipowners shali bo entirely discharg- 
ed , and although m form they imdcrlako to deliver 
in the like good order and conditinn, tliey shall not 
in ettoet bo liablo to do so. Conditions must be 
iiitcrprotcd contrit fs'ofeinidim, on the other hand, 
there is another kind of construction upplicablo to a 
bill of lading, and whicli must not bo subjected 
to a too critical verbal mterprctution. Documents 
of this kind are never grammatically expressed, 
and just as little are they expressed with any logical 
precision or accuracy; and, therefore, wo must be 
content to construe the language, nut critically, but 
according to what is tho apparent meaning of the 
parties.” 

In tlio case of Crookes v. Allen, ’ where several 
exceptions embodied in tho bill of lading were relied 
upon as a defence, Lush, J., said “ The long list of 
excepted penis, and the much longer list of exemp- 
tions and qualifications, of which the clause iii ques- 

» 61 -ilU Tho General Iron Screw OolUer Co., 3C L J G. P. 321, 
LawE IC.P 600, 

“ 4 S. C. 657 
= 49 L. J Q B. 202 
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tion IS one, and whicli seem designed to exonerate tlie 
shipowners from all liability as carriers, and to reduce 
them substantially to tbe condition of irresponsible 
bailees, are printed in type so minute, though clear, 
as not only not to attract attention to any of 
the details, but to be only readable by persons of 
good eyesight. The clause in question comes in 
about the middle of thirty closely packed small type 
lines, without a break sufficient to attract notice. 
If a shipowner wishes to introduce into his bill of 
lading so novel a clause as one exempting him from 
general average contribution, a clause which not only 
deprives the shipper of an ancient and well under- 
stood right, but which might avoid his policy, and 
deprive him also of all recourse to the underwriter, 
he ought not only to make it clear in words, but 
also to make it conspicuous by inserting it in such 
type, and m such a part of the document, as that a 
person of ordinary capacity and care could not fail 
to see it. It does not follow that a person who 
accepts the bill of lading which the shipowner hands 
him, necessarily, and without regard to circum- 
stances, binds himself to abide by all its stipulations. 
If a shipper of goods is not aware when he ships 
them, or is not informed m the course of the ship- 
ment that the bill of lading which will be tendered 
to him will contain such a clause, he has a right to 
suppose that his goods are received on the usual 
terms, and to require a bill of lading which shall 
express those terms. Notwithstanding the concluding 
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sentenoG ofttcse small-fcjpetUliirty lines, wHcli says, 

* In aeeeplmg tins bill of lading, the shippers or other 
agents of the owner of the property earned, expressly 
accept and agree to all its stipulations, exceptions, 
and conditions, whether written or printed,’ 1 should 
have thought it right if the stipulation iii question 
bore the meaning contended for, to give tho plaintiffs 
an opportunity of supplying, by means of an official 
inquiry, information as to tho circumstances under 
which the goods wore shipped, and tho bill of lading 
was taken, and whether the special clauses of this 
remarkable document were brought to tlioir notice, 
or were read by them before they accepted it.” 

A bill of lading made in England by the master of 
an English ship, is a contract to be governed and 
interpreted by English law.^ 

Where a ship was German, her master was German, 
and her charterers were German, but the charter- 
party as well as the bill of lading were in English 
with a proviso in German, and she took on board ber 
cargo at Taganrog, and her charter-party provided 
for a delivery at a safe port m the United Eingdom 
or on the Continent between Havre and Hamburg, 
her port of call being Falmouth, Sir R. Phillimore 
held that the law to be applied to the execution of 
the contract under these circumstances was German, 
thoughi the principles of the English and the 
German law would be pretty much the same.* 

^ Moore v Hams, 45 L J P 0 62, 

* The Express, 4l L J Adm 80 
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In considering the rights and liabilities wHoh are 
created by the bill of lading, in respect of goods 
which it alleges have been “ shipped, ” it is neces- 
sary to apply a much more extended meaning to 
this term than the- word itself imports. It is not to 
be construed hterally that the goods stated m the 
bill of lading have been actually received on board 
the vessel. 

The term “shipped” m the bill of lading, rather 
implies the delivery of the goods to the master or 
mate, or any of the owner’s agents authorized to 
receive them either on board, alongside, or on 
the quay or beach, or into the ship’s boats ; and an 
acceptance by such parties of the custody of the 
goods for carnage renders the master and owners 
liable for their safe custody from and after such 
delivery. But to make the master liable the delivery 
must be either to himself, or to an ofBcer or person 
who IS authorized to receive them. The goods' 
cannot be delivered to the crew at random. 

"Where the usage of the wharf is to deliver the 
goods on the wharf to the mate of the ship by which 
they are to be carried, then, if they are so delivered 
to the mate, the wharfinger’s responsibility is at an 
end, and the master, and not the wharfinger, is liable 
if the goods are lost from the wharf before they are 
shipped.^ 

In the case of the British Columbia and Vancouver’s 
Island Spar, Lumber, and Saw Mill Co., Limited, v. 
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^ Cobban v. Downe, 5 Isp N. P 0 41. 
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Nettleslnp/ Bovillj 0. J., told tlio jury that if the 
ease ivas deliveml alongside tlio AChhtd into tlio 
custody of tho defendant’^ agents, the defendant was 
as much responsible for it as if il had been actually 
shipped , and it ha\ ing bemi proved that the case of 
machinery was delivered to the mate on the quay, 
the shipowner was hold liablo for the loss. 

And where the mate signed receipts for wme 
which was on the quay, and one of the casks was 
lost before it was put on board, the owners wore 
hold responsible ^ 

Although a bill of lading assorts that the goods 
have been shipped, and is ovidouce of that fact, there 
is nothing to prevent its being shown that the goods 
in fact were not shipped.® 

A bill of lading taken in the ordinary form that the 
goods have been “ shipped m good order and condi- 
tion” or "well conditioned,” i& immd facie evidence 
that the goods were in that condition at the time of 
shipment, but the shipowner may show that the 
goods were injured or destroyed on the passage by 
reason of some intrinsic defect which was not apparent 
or easily to be ascertained, when tho goods were 
shipped.* 

If anything is delivered to be earned, it is tho 
duty of the person receiving it to ask such questions 
about it as may be necessary, and it makes no dif- 

1 Law E. 3 0 P 499 
^ Fiagano d. Xjong, 4 B & 0 219 
® Berkley v Watlmg, 7 Ad ^ JE 38 
* Paifaons on 8k , voL 1, p 188» 
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feronce whetlier the goods arc open to inspection or 
not j if lie asks no questions, and there be no fraud 
to give the case a false complexion, on the receipt of 
the parcel he is bound to carry it as it is,i Hast- 
ings w. Pepper^ ivas an action brought against the 
roaster of a vessel to recover the value of a glass 
bottle containing twenty pounds of oil of cloves. The 
receipt of the box containing the bottle on board 
the vessel was acknowledged, but the defendant 
contended that the breaking of the bottle was 
owing to its being insufficiently packed, and that the 
bottle itself was imperfect, and not well annealed. 

Shaw, 0. J., said “ It may be taken to be perfectly 
well established that the signing of a bill of lading 
acknowledging to have received the goods in 
question ‘ m good order and well conditioned’ is pnmet 
fame evidence that, as to all circumstances which 
were open to inspection and visible, the goods were 
‘ m good order’ , but it does not preclude the carrier 
from showing, m case of loss or damage, that the 
loss proceeded from some cause which existed, but 
was not apparent, when he received the goods, 
and which, if shown satisfactorily, will discharge 
the carrier from liability But m case of such loss 
or damage, the presumption of law is, that it was 
occasioned by the act or default of the carrier, and 
of course the burthen of proof is upon him to show 


1 Leteau v The General yNCo,42LJCPl, Walkei v. 
Jack&on, 10 M & W 168 , 12 L J Ex 165 
“ Cited in Pai&ons on Sli , yoI 1, p 188 n 
9 
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that it arose from a cause exist in;); before liw receipt 
of the goods for carriage, and for ivhieh lie is not 
responsihle/’ It is not necessary for the consignee 
or owner of the goods to give o\ ideiice of negligence 
on the part of the master, miles'^ the latter shows 
that the injury which the goods luue siis tamed was 
occasioned by a cause ulnch wa^ within the excep- 
tions, when the consignee would bo at liberty to 
show that there was nogligeuce so as to dc'privo the ■ 
master of the benelit of the exceptions in tlio bills of 
lading.’ 

In the case of the ship “ Martha,” a i]nantiby of 
sheet iron wms found on delivery to be stained and 
rusted with wot. It was proved that the iron was 
well stowed, that the ship came m tight and dry, that 
the iron was taken on board in dry ■wcathor, and 
not exposed to the access of water. But tlio Court 
held this was not enough, for the burden was on 
the ship to show that the damage existed whon the 
cargo was laden on board ” 

In the ease of Morton v. Cook’ the bill of 
lading, which was signed by the master, contained 
the words, “ I acknowledge to have received m 
my ship of you, Messrs. Eobert (father and son) 
G-uillemot, 2,000 sacks of wheat flour, weighing 
altogether 319,370 kilogrammes, the whole dry 
and in good condition, marked and numbered as in 
the margin, which goods I promise to convey in good 

1 ShethEf « Scott, 23 Oal W E Oiv B., p. 39. 

’ Cited in Parsons on Sh , vol 1 , 189 

= Mit Mar. E , 30th December 1865 
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condition, saving tlie perils and accidents of the sea, 

&c. &c., to Liverpool.” On discharging the cargo 
at Liverpool some portion of it was fomnd to havo 
been damaged by salt water, and another portion to 
have suffered from what was termed country or fresh 
water damage, that is, damaged before the flour was 
put on board. The action was brought to recover 
damages in respect of this latter portion. There 
was no evidence of any knowledge by the master 
that the flour when received on board had suffered 
from country or other damage. The plaintiffs 
claimed their right of action against the master under 
the provisions of sections 1 and 3 of the Bills of 
Lading Act as indorsees for value , and urged that 
being so, the statement in the bill of lading that the 
goods had been shipped “dry and in good condition” 
was conclusive evidence in an action at their suit 
against the master of the then condition of such 
goods , but on the above facts the Court found for 
the defendant, and dismissed the suit with costs. 

But where the cargo has been stowed alongside 
of, or close to, other cargo, which by its nature is 
calculated to injure or affect it, the presumption will 
be that the cargo was shipped m good order and 
condition, and that the damage was occasioned by 
the improper stowage of the goods. For instance, 
where cocoanut oil was stowed alongside coffee, 
which latter article is liable to take in and retain the 
odour arising from anything with which it comes in 
contact , in an action for damage done to a large 
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pared of bags of ca(!W', winch it \'iat 5 alleged was 
strongly loijtw'gnated with the smell of rank Manilla 
oil, slowed m the same hold at the bottom 
of the dnp, th(' master was held huble fur the 
damage to the coifee, wduch it was found had been 
occasioned after shipment liy bad stowag<’, though it 
w’as shown that other parcels of coiltH' in the same 
hoklivere umnj.irod, -wliich, itiiaw argued, would not 
have been the case had the danuig*' actually arisen 
by contamniatioiffrom the odd 
The wonls “m good ortler and condition” only 
refer to the external eondiliuu of the package, and 
creates no contract with reference lo its contents. 
But if the masitcr qiuihtie" the bill of lailing by 
adding “ contents imkiionn ” or other similar words, 
he is accoiuitablo for whatever the Ixix can be proved 
to have contained when put on board his ship 2 
Where the steamer “ Orchis” conveyed from 
London to Hong Kong for the plaint lil’ a box described 
m the bill of lading as containing “private effects,” 
“contents unknown” being added b) the master : on 
arrival the box was delivered apjiareutly 111 good order 
and condition, but it turned out that the top, which 
had boon nailed down, had been forced open and part 
of the contents abstracted. The plaintiff was unable 
to prove what was msido the box when put on board. 
It had been packed in Edinburgh, and it was just as 


* Mit Mar E , 30th Jrmo 1866. 

’ The Prospermo v. Alasso, 22 L T. Adm 622 , Olaifc « Barnwell, 
12 How. 272, 19 Cnitis 131 
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probable fcbat it bad been opened on tbo luggage Tan 
of tbe rail’way between, that place and London as on 
board tbo steamer It was bold that tbe master could 
not be made responsible.^ 

It must be stated in tbe bill of lading by wbom 
tbe goods have been shipped, therefore, a document 
drawn up m tbe following terms was bold not to be 
a bill of lading — “Elmira, July 2, 1842, shipped on 
boat ‘ Occidental,’ H. Banks, Captain, 52,900 feet 
white pine boards and plank to Albany.” This was 
signed by tbe agent of tbe consignor and delivered 
to tbe Captain.'^ 

In practice the mate passes bis receipt to llie 
bolder of tbe shipping order, and makes out tbe same 
in bis name, and tlie name of tbe person thus appear- 
ing on tbe mate’s receipts as tbo shipper of tbe goods 
IS that which is entered m tbo bill of lading. 

Tbe necessity of some person’s name being 
inserted m tbe bill of lading as representing ’the 
shipper is olevious, though tbe bill of lading will not 
be affected as a negotiable document by tbe circum- 
stance of tbe name of some person other than tbe 
actual shipper being mentioned, or even where tbb 
name is fictitious and has been inserted for a frau- 
dulent purpose.® 

A bill of lading without tbe shipper’s name is very 
little more than a receipt for, or acknowledgment of, 


^ Mit Mar. E, 11th Angubt 1876. 

^ Parsons on Sli , vol 1, p 186 

® Gabairow v Kroejt, KreoA v ThompsoHi 238* 
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tlie goods. It caniQofe be negotiated, and tlie sliip- 
owner or charterer may, under certain circumstances, 
find it difficult, if not impossible, to recover tbeir 
freight. Thus where P, shipped soap on board a 
vessel at London under the following agreement with 
the charterer, “ 15 tons boxes soap, S9s. per ton of 
4f0foet, payable liore. J. L. and B.,” which was 
endorsed on the back of one of the plaintiff’s cards, 
and it turned out that Gray was the real shipper, 
and the bills of lading were granted in his name. 
The ship sailed without payment of the freight being 
made, and was shortly after lost, vhicli fact was 
provided for in the contract, “ freight being payable, 
lost or not lost.” The plaintiff demanded freight 
first from P. and then from Gray, but the latter 
becoming insolvent, an action was brought against 
P., and it was held that P. , under the contract, was 
liable to pay the freight irrespective of any liability 
on the part of Gray to do so.^ 

By 39 and 40 Yict,, c. 36, sec. 52, “ the captam or 
other officer (having the charge of any ship liaving 
commission from Her Majeaty, or from any foreign 
State) on arrival at any port mthe United Kingdom, 
having on board any goods laden in ports beyond 
the seas,” under a penalty of £100, shall furnish the 
Collector or Compti oiler of Customs, inter alia, with 
the name of the respective shippers and consignees 
of the goods. 

board ” lading acknowledges the goods to be 

“ In 01 

upon” 
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OE board before it is signed. But if tbe master sign, 
bills of lading before tlio goods are on board, or liave 
been delivcrcnl to some one_, antborizod to receive 
them on tlio slop’s account, tbrougb inadvertence or 
otherwise, upon the faitli and assurance that they 
are at hand, as if they have been deposited on. the 
wharf ready to be shipped, or m the shipowner’s 
warehouse, or in the shipper’s own warehouse, and 
they arc never shipped, the owners are not estopped 
from showing this fact in a suit brought against them 
for non-delivcry by Iona fide indorsees of a bill of 
lading. As the master has no authority to sign 
bills of lading for goods not received, his doing so 
would be a fraud for which the shipowners would 
not be responsible, though the master might be.* 

18 and 10 Yict., c cxi , after reciting that “ whepe- 
as it frequently happens that the goods, m respect 
of which bills of lading purport to be signed, have 
not been laden on board, and it is proper that such 
bills of lading in the hands of a bond fide holder for 
value should not be questioned by the master or 
other person signing the same, on the ground of the 
goods not having been laden as aforesaid,” now 
enacts that “every bill of lading in the hands of 
a consignee or indorsee for valuable consideration 
representing goods to have been shipped on hoard a 
vessel, shall be conclusive evidence of such shipment, 

* Parsons on Sh , vol. 1, p 187 n , Hnbbarsty ». Ward, 22 L J Ex 
113, Coleman v Eiches, 24 L J 0 P.125, Lickbarrow« Mason, 
1 Sm. L C 705, s. c 2 T E 03. 
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as against tlie ina^lor or ollirr persim .signing 
tlio same, noiMith.siundiiig tliut Mich gtMxh or Horae 
pai't tiiereof nuiy nut have been so j-hippcd, imlese 
such holder of tho bill of l.idmg .shall lune had 
actual notice, at the tune ofrecviviiig the .same, that 
tho goods had not been in fact laden on board: 
Pro\]ded, that the master or other por.son so signing 
may exonerate himself in re.spect of sneh misre- 
presentation by showing tliat it w.i'i caused without 
any default on Ins part and wholly hy tlic fraud of 
the shipper, or of tho hokleiv or some pensoii raider 
■whom the holder claims.” 

This pro\isioii only applies to iieraons who liaie 
actually signed bills of lading, Tlnreforci oiirner.s 
•who have not signed arc not conclnded by tho 
statements in it, any more than the) were before the 
statute.’ 

"Ship” By the Merchant Shipping Act of ISof, 17 and 18 

bbp”™' T’lct., c. 10 Ji, s. 2, " ship” mcludes inm’y description 
of vessel used m navigation, not propdled by oars. 

The same dclinition is given to the wrard by the 
Admiralty Court Jurisdiction Act, 1861, 24 Vict, 
c. 10. 

The meaning of the terra '' steam-slup” is that the 
principal motive power shall bo the pow'cr of steam, 
and not that of a sailing vessel ; but where it is 
convenient, as it often is, for a steam vessel to use 
sadmg power instead of steam power when the wind 
happens to be' favourable, it is not necessary that 

’ Meyer V Dipssoi.lOC B N S 64G , 83 L J C P ‘2S9. 
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tlio vessel sliould be at all times, and under all 
circumstances, propelled by steam. 

If it is stated in tbe bill of lading that the vessel 
IS a steam-sbip, and it turns out tliat she is an 
auxiliary screw steamer, owing to which circumstance 
she made an unusually long voyage, an action will 
lie for the detention of the goods and their non- 
delivery within a reasonable time. This question 
came before the Courts m 1872, in the case of the 
“ Hiberma,”^ which was described as a steam-ship 
in the bill of lading “with liberty to cab. at any 
ports m or out of the route, to receive and dis- 
charge coals, &c. &c. and to tranship the goods by 
any other steamer.” The vessel was an auxihary 
screw, and was propelled by steam during a small 
part of the voyage only, from Singapore to London, 
which lasted 135 days, the usual voyage by steamer 
being about 60 days. The judges were unanimously 
of opinion that the contract implied that the voyage 
should be performed wholly or principally by 
steam, and it was stated, that supposing an auxihary 
screw steamer would have satisfied the terms of 
the d»ntract, it would have involved the use of 
the auxihary screw power so far as it was reasonably 
possible. 

Both by the English Statutes^ and the Indian 
Acts® “ ship ” IS defined “ to include every dcscrip- 

* Fraser v Tlie Telegraph Construction and Maintenance Com- 
pany, 41 L J Q B 219 

“ 2i Via , c. 10, s 2. 


10 


® YII oi 1880 



LEGAL EFFECT OF THE CLAUSES. 


tioB of vessel used in navigation not propelled by 
oars.” 

In the caso of fclie “ Racliol,”* which was a fishing 
coblo, 24 feet long, 7 feet beam, 10 tons burthen, 
and drawing about 18 inches , it had about 8 feet of 
deck forward, with a mam and mizcn mast and a 
bowsprit to ship and unship, and a jib, mamsail, and 
mizensail. The masts were easily removcablo and tlio 
vessel was fitted with four oars, to bo used when 
occasion required, viz., in harbour or m shoal 
water ; such vessels frequently wmnt out twenty miles 
to sea. 

The coble having beon'sunk in a collision with the 
S. S. “Thames,” upon official inquiry, instituted 
under the Merchant Shipping Acts, 1854 and 1862,2 
it was argued that the coblo was not a ship. But the 
Court of Queen’s Bench on a wnt of ceHioni.) i being 
applied for, held that “ whether a ship is propelled 
by oars or not, it is still a ship, unloss the words 
* not propelled by oars ’ exclude all vessels which are 
ever propelled by oars. Most small vessels mg out 
something to propel them, and it would bo monstrous 
to say that they are not ships. Tho mca^ng of 
the word ‘ ship ’ in this Act is that every vessel that 
substantially goes to sea is a sbip.” 

The terms “ ship ” and “ vessel ” have the same 
meaning, but it has never been held that tho word 
“ ship ” included a vessel propelled solely by oars. 

^ Evpartio Fergubon, Law R 6 Q B 291 
» 17 & 18 Yio6., c. 104 , 25 & 26 Vicfc , c. 63 
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Thus lighters or barges do not fall within the 
definition of ship.^ 

The correct insertion m the bill of lading of the Name of 
name of the vessel m which the goods are shipped, 

IS so essentially important that it should not be 
overlooked or omitted. In the case of a oharter-partyj 
the vessel named therein is so engaged to the 
charterer that he may refuse to load another instead, 
and the withdrawal of the ship would be a breach of 
contract for winch an action will lie. For a person 
hiring a vessel under a charter-party does so, not 
merely from a wish to have his goods taken to 
a particular place, but upon a careful choice of 
the vessel itself as the one best adapted for his 
purposes.2 

In many insurance offices the production of the 
bill of lading is required in order to fill in the pohey 
for the goods shipped, and if the name of the vessel 
does not appear on the face of it, or is so written as 
to be unintelligible, no ordinary insurance could be 
effected. 

As the nature of the nsk depends very materially 
on the character of the ship employed, it is a matter ^ 
of great importance to the underwriter to know the 
name of the ship m which the goods are on which 
insurance is required. Hence, as a general rule, m 
all insurances, whether on ship or goods, the name of 
the ship intended to be employed on the voyage, if 

^ Bverard v Kendall, Law E. S C P 428. 

“ De Mattos v GiLson, 28 L. J Ch. 502 
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known miglil to He aoeurately inserted 

ill tl'O poliey. As, limvever, the namo of the ship 
u only i*u{’.nivti to Ho insert ml in otnlcr that the ' 
inuleninter may really know nliat ship is intended 
to Ho empluyml, if lie can He proved to have had this 
knowlmlf^e, an error in tlio name of liie ship will not 
vitiate the policy.' 

In the e\ent of the goods being lost nr damaged, 
and hence a dura made upon the insurers, the 
production of the bill of lading is necessary before 
payment can be obtained, and should it then 
appear that the name* of the ichsel lias been 
omitted, or is so maccurate as to be incapable of 
identification, the iiiburers do not in practice admit 
such claim. 

The slupownor, or tho master as his agent, is 
bound under his contract m tlio bdl of lading, or 
cliartor-jiiarty, to carry tho goods to their destination, 
if not prevented from doing so in Ins own ship by 
some event which ho has not occasionod, and over 
which he has no control, and ho is therefore justified 
111 hiring another vessel for this purpose There 
scorns to bo much disagrcemonb m foreign ordinances 
and jurists on tho point whether or no he is bound 
to tranship, or whether, having contracted only to 
carry m his own ship, he is not absolved from 
further prosecution of tho enterpnze by the vis 
mopv, which prevents his accomplishing it in the 
literal terms of his undertaking. All authorities, 

^ ArnouM on M I , vol I , p, 26. 
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however, are in unison to this extent, that the master 
IS at liberty to procure another ship to transport the 
cargo to the place of destinafaon.^ Where the bill 
of lading contains a clause that the goods are to be 
taken delivery of after a certain number of days after 
arrival of the ship, or demurrage will be payable, 
it IS the duty of the holder of the bill of lading 
to watch for the arrival of the vessel, and notice to 
him by the shipowner is not necessary; he will bo 
liable for demurrage unless he can show that after 
using reasonable diligence he had been deceived as 
to the time of the ship’s arrival, from her being 
entered at the Custom-house by a different name 
from that given to her in the bill of lading. 

Thus where the GrOrman ship “ Die Treue” was 
denominated in the entry at the Custom-house at 
London as “ The Treue,” and the difference in the 
name was established, but it did not appear that 
the defendant, who was indorsee of the biU of lading, 
had made the proper searches at the Custom-house, 
he was held liable in an action for demurrage for 
not unloading her within the time after arrival 
specified m the bill of lading.^ 

The mention of the name of the master of the “wiieioof 
vessel in this part of the bill of lading is not castor fm 
considered material, and its omission does not in 
any way affect the contract contained in it, which is 
made by the party signing the bill of lading, who 

^ Shipton 1 ?. Thornton, 9 Ad & E 814 

® Haiman v Olarko, 4 Camp, 159 



/ a ;.!/ rprr.vr hf rim r/,trsEs 


muy 1w‘ tlio ina'itiT cir oHicr agmifc of tlie 
aij<! vte tlim'fiiro fiiui the iwister’s name 
fiiq.untH tMuuicil from tlim document. In moofi 
fin* tleatlH uwJiiHty, dwerticm, or ahsoiiite incapacity 
tif the !na‘*tvr at jica, the firt»t mate succeeds to the 
eoniinmul as a luattor of course,* and will be 
entifk'd to a master’s wages from the time hoassntaes 
cumniantl, as it it* his duty to take upon himself 
the poVuinii of master with its attendant authorities, 
diilies, and responsibilities >** And where m a foreign 
port tho necchsity arises and the owners cannot be 
couimunkalud with, if done in good faith, a new 
master may be appointed or another substituted in 
tho placo of the ono originally in command,® either 
by the agoiit of the owner, ‘ by tho consignees of the 
cargo, by tho consignor of tho cargo,* by the 
furnishers of the homeward cargo,® by a foreign 
merchant, to whom tho prior master had committed 
tho vessel as agent for tho owners,^ or by a consul or 
vice-consul at the port,® or oven by a captain of the 
Iloyal Navy in actual command at tho sMion,® In 
policies of insurance it is no implied condition that 

^ The Tecumsoli, 3 W. Eob 14H 
^ llamon ’0 Roydoji, Law R d C, P* 49 
® Tho AloMudorj 1 Doda. Ad Eop,^27Bi Siory on Agency, s 36, 
120 

* The Kenner&ley Oastle, 3 Hagg 1 
® The Rubicon, 3 Hagg 9 
® Tho Rubicon, 3 Hagg 9* 

^ The Tax to, 1 Hagg 9, 

« Tho Zodiac,! Hagg 320 
® The Bliiaa Comish, 17 Jur* 738^ 
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the master should be correctly named in thorn, or 
that the same master should continue throughout 
the voyage.* 

The master as such is master only for the voyage 
which is originally named, and on which the vessel 
sails Everything out of this voyage is beyond his 
scope as captain ; therefore, where he has sailed to a 
foreign country on a particular voyage, and bound 
to particular ports, he has no authority as master to 
agree to the substitution of another voyage in the 
place of the one agreed upon between his owners and 
the freighters.® 

In cases where the risk upon ship and goods 
either begins upon the loading at one port, or ends 
upon their discharge at another port, the meaning 
of the word “ port,” as used m the policy, ^must be 
ascertained by admitting parol evidence to show what 
meaning and extent in the general understanding of 
the mercantile world is attached to the word port as 
applied to the place where, by the policy, the risk is 
made to begin or end ; and although the mercantile 
sense attached to the term may give the port in 
question a greater or a less extent than its legal or 
political limits, the mercantile sense, and not the 
legal import of the word, prevails. Thus, although 
Llanelly is, legally speaking, considered to be a part 
of the port of Oaermarthen, in a pohcy of insurance 
“ at and from Oaermarthen, ” those words mean, m a 


"Lying in 
the 
of ” 

“ Lying m 
or off 
“ Now nd- 
iDg at 


^ Arnoiild on M I , vol I , p 226 
* Burgon v Sharpe^ 2 Camp. 529. 
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purt uf fAmartlionf; 
ap.4 !l«(‘ I'l'hc) ilms nut attach to goods loaded at 
1 jlaiti II V* 

Is H ant at 'all nctH'S'4Sii'y to tlio tlcfinttioE of “port” 
in the >cn'^c in which th:4 won! is used in pohciosi 
that it should ho an artificial harbour Bhut in witii 
reirnUr inolcs or piers* If U lie a natural basin 
protected by a lioadhind, or even an open roadstead, 
]»ruvulcd It be the usual anti hole place of loading 
and nuloadiug, it will he suQicient ; and this will 
be o<pffi;illy the cast* if it bt* pro\ided with alUho 
uvind iiKiehmerj and appeudasxes of a Inirbour. 

Thus 111 one case the Court of King’s Bench held 
that tlio expression to any port or ports whatso- 
ever” in a time policy, ought to bo construed the 
feanwas *' place or places,” and could protect the ship 
wlule anchored m an open roadstead, that appearing 
to be the usual place for loading and unloading goods 
at the place whore the loss occurred,® 

» \nii Wlioro bills of lading have been signed for goods 
" winch have been laden upon a vessel to bo earned 
on a particular voyage, tho contract is that tho samo 
slioiihl be carriod in tho ship upon that voyage for 
freight, and. this contract cannot bo set aside 
without the consent of both parties to it.® 

Thus whero goods wore shipped at London and 
bills of lading for tho same had boon signed by the 

^ Constable d * Noble, 2 Tannt 403 
® Cockeyt? Atkinson, 2 B &Ald 460 
a TmtM Taylor, 24 L. J Q B* 16 
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master making tliem deliverable at Lisbon, and tlio 
merchant afterwards sought to change the voyage to 
Gibraltar, Lord Ellenborough said, “After tho 
fieightcr’s order to tho captain to go to Lisbon, and 
the latter had received on board goods and executed 
bills of lading for that place, 'it was not competent 
for the freighter to countermand that order ; he could 
not capriciously change the destination of the vessel 
without recalling the bills of lading, or at least offering 
sufficient indemnity to tho captain against thomd 
In the case of Bahadoor 'll The British India 
Steam Navigation Company,® winch was an action 
for non-delivory per S. S. “ Goa” of four bales of piece- 
goods at Cuttack, it appeared that the bill of lading 
contained the words “ Calcutta to False Point for 
Cuttack.” It was shown m evidence that Cuttack, a 
place eighty-four miles distant from False Point, was 
approached partly by river and partly by canal, and 
it was alleged was part of the port of False Point, the 
use of which latter place was only commenced in 187 G 
during the Orissa famine, that there were no houses, 
stores, wharfs, or godowns, and no place to land 
goods, or persons there to receive them The 
defendants were in the habit of transhijapmg the 
goods at False Point for Cuttack in boats either 
belonging to or used by them, for which a separate 
charge was made on the consignees. It was held that 
the defendants were not bound under the bill of lading 

^ Davidson v Gwynne, 12 East Eep 389. 

^ See Mifc Mar Eeg , 30th August 1878 

11 
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til tails llu' iihi® r ihi’n fal'C Point, and 

St •|t“l '5 'I<' t i’ s’lU'. tj.lt Ht 

It ha-' ht'on hd'i ihs! a authoring off 

Au*hfi|ittif iMMitJt hi* ''tal St haM‘ aim oil at the 
jtoit of t',ihnif!a.’ 

TIu’ hiP ot' lulovjt hi { (Oi't! tit’ll, like other 
foutiuei't, td'f n‘iiisi^ t t ill * i!i!i iO(..a i.f tho partios; 
ami imago of ti'.uh' m .ihi.n-' to ho niibm 

fho kiifovhilcf of '♦ho |tu‘l! ami oontracfcs to 
pmot'otl fniiii Olio juii’t to .uioilit ! .lie ''U|n>UM‘<l to be 
m:u!o in rtUrtneo to li. Tiiorof.*!.*, in an action 
agnnu't tho th Ion, hint, tho owu-r oi a sloop, fora 
losh sust.UMtl by tho phiuii itf, in omtsotpienoo of a 
doviatioii h\ tho niastots tiio doh nco \uis that tho 

I. * 

sloop wa*) a gonoral ootmtiug vi '•sid from Xcw York 
10 Norfolk anti other pl,icc‘!» on tho (jlu'^.ipouke, and 
mors running into that hay; it was the usage of 
Mich M’SsoIs to itike freight fur seci’ral ports, 
stopping at the first, port, and passing on to the 
otheim Slice Ohsnely, letivmg the goods taken for each 
and taking in other goods; ihm usage was general, 
ami puhlic inideiieo of image heiitg ulli’reil, and the 
pluintdr.s knowledge thereof proted, the Court held 
that the jfi'iiibl furn' iiifention of a direct voyage was 
subject to the' contract winch was controlled by tbo 
usage so known and cstublisliod.’' 

If tlie goods are not delivered to the consignees 
at tbo place named in the bill of lading, and the 

^ Pottoi t). GratlOj Boni'ke’s Eep 41* 

^ Ang on Car , s 179 
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owners of tlio goods obtain delivoiy of them at a 
port other than that spcoificd m the contract, and 
not from the master but from third parties, into 
whoso possession the same have come, not through 
any peril of the soa, but from tho fraud and 
misconduct of the master, the latter will be bable in 
damages to the consignees. 

Thus whoro battens were shipped on board tho 
“Princess Royal,*' to betaken fromllsinore toHartle- 
pool, and on the voyage she was improperly injured 
and abandoned by the master, who was also owner of 
the ■vessel, and was subsequently found and taken 
into Middlesborough by the salvors, to whom the 
consignees had to pay a large sum to obtain their 
cargo , they were held entitled to maintain an action 
against the master and owner for recovery thereof.^ 

It occasionally becomes necessary m certain trades « am 
to designate more than one port m the bill of lading ’ 
as the port of discharge, and provision is made for 
this by the insertion of the words between the 
ports mentioned, and where these words occur, they 
imply a choice of a port from several ports, but the 
master is only bound to go to the one finally 
determined upon. 

These words are now almost invariably to be found " Via tke 
in the Eastern Trade bills of lading, and the voyage is Canh” 
thereby specially restricted to this route and no other. 

The only instance in which the deviation from a voyage 
limited by words of this nature has come under 


^ The PiiULe&fa Royah L 3 Adm , ij 
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judicial notice is tliat of nanrl v. Baynos,' wlicre 
tliG defendant, who was the owner of a hue of vessels 
engaged m transporting goods from Philadelphia 
to Baltimore, received certain goods belonging 
to the plaintiff on board of one of Ins vessels, and 
gave a receipt in the folloivmg words “ Eoceivcdon 
board of Hand’slino for Baltimore via Ohesapeako and 
Delaware Canal, from J. B (the plaintiff), one hundred 
slaughter hides on deck, which I promise to deliver 
to J. D. at Baltimore, the dangers of the navigation, 
fire, leakage, and breakage escopted ” The vessel 
left Philadelphia, and on arriving at the mouth of the 
canal, the captain was informed that the locks were 
out of order, and that he could not be allowed to 
pass through tho canal Ho then proceeded down the 
bay and out to soa,with the intention of going round 
to Baltimore, but m a gale of wind the vessel struck 
on a shoal, and with the cargo was totally lost. 

It was hold that the contract was a contract to 
carry the goods to Baltimore through tho canal, 
and that tho circumstances did not excuse tho 
deviation from that route , that by an alteration of ' 
the voyage the shipper was exposed to risks which 
he would not have voluntarily encountered , that a 
voyage by sea required vessels of a different 
description, differently found, and differently manned; 
and although the shipper might have been willing to 
encounter the peril in a vessel adapted to the trade, 
it did not follow that he would risk his property in 

^ 4 Whart. 20 i, citod m Ang on Oar j s 177 
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a vessel wlioso ordinary route was tliroiigli tlie eanaL 
When tlic master discos oral the impediments to tlio 
prosecution of the voyage, through the routo called 
for m the contract, liis duty, the Court hold, was 
plain ; he had one of two courses to pursie : to 
remain ra a place of safety at tho month of the 
canal, or m some convenient and safe place in tho 
noighbourhood, until tho obstructions wore removed, 
or he should have returned and informed the owners 
and shippers of the impracticability of proceeding 
through tho canal, The legal effect of tho contract, 
tho Court hold, was an oiigagoment to carry and 
deliver tho goods at Baltimore m a reasonable time, 
and what would be a reasonable time must bo 
determined under all the circumstances, with a view 
to the condition of the canal, the season of the year, 
the state of the weather, and such other matters as 
might enter into tho question. But, said the Court, 
whore the contract is express to deliver goods in a 
prescribed time, no temporary obstruction, or the 
impossibility of complying with the engagement, 
arising from the condition of the locks on the canal, 
or any other cause, would be a defence to a suit for 
a failure to perform the contract. The Court was 
farther of opinion that the clause in the receipt “ the 
dangers of the navigation,^’ did not apply to dangers 
caused by the canal’s being, by inevitable accident, 
renderedimpassable; and that oeoasionalmterruptions 
of trade arising from breaches in canals or other 
accidents are inconveniences, but m no sense 
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could tliey bo considered as dangersof tlio navigation, 
coming vitlim the exception 
It lias been long estabiifelied that whore a vessel 
IS bound to a particular port, “ or so near thereto as 
she can safely get,” tins must bo taken to mean some 
place " within the ambit” of the port, thongli slio may 
not bo able to enter it,^ and it lias been hold that 
the stipulation to proceed to such a place, or so near 
thereto as tho vessel can safely get, necessarily 
comprehends her safety also in coming away when 
loaded, and justifies the vessel m crossing the bar 
at tho harbour entrance with wli.it cargo she can 
carry in doing so, and lying to onisido for tho rest of 
her lading.* 

But it was held that a vessel which was bound to 
Galatz, or so near thereto as she could safely got, was 
notjustified by this provision in proceeding to Odossa 
instead, notwithstanding tho water on the bar at the 
month of the Danube had been too low for many 
weeks to allow her to cross.® 

A ship chartered to take a cargo from Alexandria 
to a “safe poit” in tho United Kingdom or the 
Continent, “ or as near thereto as she can safely got, 
and he afloat at all times of tho tide, and delivoi tho 
same and so end the voyage,” was ordered to Glasgow, 
and on her way to that port she brought up off the 
“ Tail of the Bank,” an open channel in tho river 

f 

1 Metcalfe?) The Britannia lion Works Oompany, 45 L J Q.B 810 
® Blnoldi) Wilkins, 19 L .T Ei, 238 
“Schilli/sic Deny, 24 L J Q B 19C 
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Cljde oirChwuoek, twint} 4wo nnk*.H below . 

Tlio water ut (iliHtruw \\a> not huch as to etmbli' thu 
slu[) to he afloiit there at ebb-tide; titu sinpperf? 
therefore ligliteued her at the Tail of the Bunk of part 
of her cargo. Tins is euiJtoniary lu such ca.ies in the 
Clyde (the wordrt '‘according to tho custom of the 
port ” in tlic jn’iutoil form of the charter-party coining 
before the words “ and dcln er the same had boen 
struck out before the instrimient was signed), Tho 
ship, after being lightened, was ordered up to Glasgow 
to deln or the rosuluo of her cargo there. 

The master took her up under protest, and 
discharged tho rest of the cargo, and then, counting 
his he days as beginning at the Tail of the Bank, ho 
claimed demurrage and raised an action in the 
Sheriff’s Court, which was finally determined by the 
First Division of the Court of Session. There it was 
held (Lord Doas dissenting) that there was no 
right to demurrage, as the Tail of the Bank was 
not to be deemed the port of discharge within 
the meaning of the charter-party. The Lord 
President, in dehvermg judgment, chiefly rehed on the 
reasonableness of what had been done as the kind of 
performance that was contemplated by the parties 
to such an instrument, and indicated his opinion 
that, if the lightening had extended to half the cargo 
(a forkon if more), his decision would have been the 
other way.' 

1 HiMstrom v Gibson, 8 Sess Oa,p 463, 21 L T r!02,Foi<l v 
Ooteswortb, Law B 4 Q B 127, Law E B Q B £44 
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of tlic diartcr-party. Tho only dfoofc wlncli could 
be given to tlio liilh of lading as hotwoen those 
]uu*tieK was, to procludo the jilauitilfs from objecting 
that X. was a safe port, and to bind tho plamtilfs to 
tho same extent as and no further than if Iv. had 
boon named in tho charter-party as tlio port of 
discharge, and it was held that under the circiiin- 
stancos the master was justified in considering tho 
voyage to be at an end at tho mouth of the canal, 
and in treating it as the place of discharge, and that 
the phuntifls wore tlicrcforo entitled to recover d 
" A safe port” being stipulated for, tho words are 
not satisfied by tho natural safety of the port named, 
if the vessel would be exposed to confibcatioii or 
capture upon entering itd 
Where tho cause has been physical, it has been 
often decided that if tho obstacle was only temporary, 
it was not, however complete for the time, sufficient 
to enable tho shipowner to insist on the substituted 
or alternative place of dolivoryd The term always 
used has been that tho obstruction must be 
permanent, and tho provision m a charter-party that 
a ship is to bo brought to a particular place, ‘‘ or as 
near thereto as she may safely got,’’ refers to tho 
ship being prevented from getting to her primary 
destination by any permanent olistaclo other than an 

1 Cappni & Co V -Wallace, ID L J Q U llSft 
Ondeiin (liiliam .51 L J Q B 26, Tho Teuloma, law R 3 
Adm d'tl., Law R 1 IM’ i/l 

* Hclidlwai Dcii\ I El A P.l Sjr,, Ba.tiidh Llu^d, 111ml & 
C d&S 
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accident of navigation, not merely by an obstacle 
endangering her safety, and if the master brings his 
ship as near as she can safely get to the place named 
for the discharge of his vessel, and he is prevented 
from going to the place itself by reason of some 
permanent obstacle, he Tvould be entitled to recover 
demurrage and damages for detention. 

Where a cargo of railway iron was shipped under 
charter to be carried from M. to Taganrog, ‘‘ or so 
near thereto as she might safely got,” and by the 
bills of lading and charter-parties it was to be 
delivered at the port of T. On arrival on the I7th 
December at Kertch, thirty miles short of T., the 
master found that further navigation was impossible 
owing to the ice, and that the port ofT. would not be 
open again until April. He, therefore, notwithstanding 
express notice from the charterers at T, not to do so, 
discharged the cargo at K., the nearest port to T. to 
which he could safely get, and placed it in the 
charge of the custom-house authorities and left 
without any intention of returning or carrying on 
the cargo to T., which had been taken possession 
of by the consignee’s agents under the bills of 
lading. It was said in judgment that there was no 
pretence for saying that Kertch was within the 
ambit of Taganrog, and Coleridge, 0. J., remarked, 
“ It was clear that the obstruction of the port was a 
temporary one, such as must be incident to every 
autumnal contract of this nature, and common sense 
revolts against the idea that in particular instances 
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when the contract relates to a sea liable to be frozen, 
the words ‘ at that time,’ or ‘ then and there,’ are 
to be inserted after ‘as near thereto as the ship 
can safely get,’ It would astonish mercantile minds 
if such words were, and there is no authority for 
saying that they should be, inserted,” and tlie suit, 
which was brought by the shipowners against tlio 
charterers for recovery of freight, was dismissed. ^ 

The question as to the effect of a vessel being 
prevented from reaching her named place of discharge 
by other than physical causes, first came before the 
English Courts in 1879. 

By a charter-party made between the owners 
of the “Euxine” and a London merchant, it was 
stipulated that the steamer “ E” should load a cargo 
of deal timber in the Baltic and proceed to the 
London Surrey Commercial Docks, “or as near 
thereunto as she might safely get,” ten lay days being 
allowed for the discharge. The S. C. Docks were 
private docks adjoimng the port of Loudon, and the 
defendant applied to the owners of the docks for a 
berth forunloadmg the ship, but was unable to obtain 
one m consequence of the crowded state of the docks. 
The plaintiffs brought the ship to London and 
applied at the dock gates for admission, but wore 
refused, and accordingly moored the ship at the 
nearest safe place. The defendant made no other 
arrangement for unloading the ship, and the plaintiffs 

' Metcalfe v The Biitaiinia Tion Works Go , 45 L J. Q B 837, 
s c 46 L J Q B 443, 
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ultimately ttemselves unloaded tlie ship by lighters 
into the S. 0. Docks, and claimed demurrage and 
damages for the detention of the ship. The plamtilF 
was held entitled to recover, as the vessel had been 
prevented from entering the said docks solely by the 
action of the proprietors of those docks, and that as 
the causes of the refusal, and the refusal would 
have lasted for several months, the plaintiffs were 
prevented from getting their ship to its destination by 
an obstruction and disability of such a character that 
it could not be bvercome by the shipowner by any 
reasonable means except within such a time as, 
having regard to the object of the adventure of the 
shipowner and charterer, was a matter of business 
wholly unreasonable.^ 

A decision similar to the above had been given 
in Scotland in 1877, in a case where a ship was 
chartered to load a cargo of scrap iron and therewith 
to proceed to Gr., or “ so near thereto as she may 
safely get.” On 10th September she arrived at G., 
but the docks were full. On the 12th she was 
anchored off the entrance of one of the docks, where it 
was proved that ships used to be unloaded of similar 
cargoes by means of lighters, but there had been no 
practice as to scrap iron. On the 13th, the master 
intimated he was ready to discharge, but the 
discharge did not commence ud,til the 22nd, and was 
completed on the 28th September, when the vessel 
had been removed into the docks. Held, that 
^ Nelson j) DaU, Law R 12 Cli D 568 
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demurrage was due from tlie 14fcli^ to tlie 28th 
September Per Lord President (Iiiglis). “ There is 
no difficulty in the rule of law, which is recognized 
both here and in England, A vessel, where she 
undertakes to go to a certain port, does not fulfil her 
obligation unless she goes either to the appointed 
place of discharge, or to an usual place of discharge. 
I am of opinion that the obligation in this case was 
fulfilled, and that the charterers, though they desired 
to get the vessel into the railway dock for the 
purpose of discharging on to trheks, could not 
reasonably refuse to take delivery where the ship lay, 
when the result was to cause delay.” ^ 
caiiiBfi ai Provisions respecting the calling, touching, or 
ate ports staying at intermediate ports, are to be met with in 
almost every character and form in bills of lading, 
especially m those used for the carriage of goods by 
steam-vessels, by the insertion of clauses similar to 
the following — 

" With liberty to call and receive cargo and pas- 
sengers at.” 

“ With liberty to call ^ receive land cargo 
^ passengers at G and M , and any other 
ports whatever and in any rotation.” 

“ With liberty to call at any port or ports in or 
out of the customary or advertised route in 
any order, to receive and discharge coals, 
cargo, and passengers, to land, re-ship, or 
tranship, or forward the within or any other 
1 Eiemnei v Bviiiell & Son, 4 S G 931 
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goods by any olbor conTeyance, vessel, or 
vessels, and for any other purposes without 
being deemed a deviation.” 

These clauses have been interpolated into bills of 
lading from policies of insurance, and holders of bills 
of lading containing these clauses, should, at the time 
of insuring their goods, require the insertion of a 
clause, in the policy defining the voyage, “with 
liberties as per bill of lading.” 

With the exception of exonerating shipowners 
from losses occasioned by delay in the voyage, those 
clauses are of but little practical importance as 
between the shipper and shipowner. 

There is no reported case in which the liability of 
the parties under these clauses in the bill of lading 
has been determined, but their meaning and legal 
effect with reference to policies of insurance are now 
well determined and understood, and as the shipper 
IS mainly affected in respect of his insurance on the 
goods by these clauses, it may not be out of place 
to consider the principles upon which the various 
decisions on this subject are based 

“ A port ” implies any harbour which vessels can 
enter, and whore they can remain in safety 
“ A port of entry ” is a port at which a Custom- 
house IS estabhshed. 

Custom and long usage have prescribed in almost 
all voyages a certain course of navigation, as the 
safest, most direct, and expeditious mode of proceed- 
ing from one of the termini to the other , the course 
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thus prescribed by usage is the lawful course of the 
voyage contracted for in the bill of lading, and insured 
against; and being a matter of general mercantile 
notoriety, will be presumed to have been foreseen and 
contemplated by the parties to the contract at the 
time of entering into it. The underwriter agrees to 
indemnify the assured upon the condition universally 
implied, that the assured will strictly pursue the regu- 
lar and customary course of the voyage insured, and - 
carry it to its termination with all safe, convenient, j 
and practicable expedition, and the underwriter will--^ 
be freed from his liability from the moment of any 
failure to carry out this condition 

This tacit understanding not to depart from the 
lawful course of the voyage insured, is technically 
called an implied condition not to deviate; and a 
deviation in the legal sense of this term may be 
defined to be any unnecessary or unexcused departure 
from the usual course, or general mode of carrying 
on the voyage insured, by which the risk is altered, 
though the original terminus ai qiiem of the voyage 
insured is still kept in view.^ 

If ports of call are named m a successive order, 
the ship must take them in the same succession in 
which they are named. 

If they are not named m any order, they must 
be taken m the order m which they occur in the 
usual and most convenient and practicable course 
of the voyage, not according to the shortest gcogra- 

^ Ainonld on M I , vol 1 , p» 301 , 3 KentS Com p kli 
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phical distances. 'Any departure from the above 
would be considered a deviation.^ 

Thus, a ship was insured at and from Fisherrow 
to Gothenburgh and back to Leith and Oockenzie. 
It appeared in evidence that Leith was a very safe 
and commodious harbour, and Oockenzie a very 
small and insecure one, especially in the winter 
season. That the two places are about ten miles 
apart from each other , but Oockenzie lies nearer to 
Gothenburgh than Leith, and it is about a mile and 
a half out of the way to put into Oockenzie in 
going from Gothenburgh to Leith. There was no 
settled course of trade to regulate the voyage in this 
respect. The ship first put into Oockenzie, and in 
coming out was stranded and was lost It was held, 
that the puttmg into Oockenzie first was a deviation 
by which the underwriters were discharged.® 

But where the intentions of the contracting parties 
are clear, a departure from the usual course would 
not be a deviation. As where the policy was for 
a voyage “ at and from Martinique, and all and every 
West India islands, to London,” and the vessel, 
after leaving Martinique, sailed to St. Domingo, 
which was much out of her course from Martinique 
to London, and took m her cargo there, and was 
captured on the voyage to London. Lord 
Mansfield held that the clause in the policy 

1 Gairdner v. Senhouse, 3 Taunt 16, Marsden h Reid, 3 Ea&t 
Rep 677 

“ Beathon v Hawortli, 6 T R 531 
13 
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• warranted a course from Martinique to islands not 
m tte homeward voyaged 
A policy of insurance was effected on a vessel “ at 
and from Liverpool to ports and places m Ohma 
and Manilla, all or any, during the ship’s stay there 
for any purposes, and from thence to her port or 
ports of calling and discharge in the TJnited King- 
dom, with liberty to call and stay at all or any ports 
or places on either side of, and at the Cape of Good 
Hope.” The vessel sailed direct from Liverpool to a ’ 
port in China, having on board a cargo for that port, 
and also for Manilla. She afterwards discharged 
the remainder of her outward cargo. At Manilla 
the captain took on board on freight 230 chests of 
opium for Tongkoo and sailed from Manilla (the 
vessel not being a tenth part laden), intending to 
seek there a freight back to England, and whilst he 
was sailing towards Tongkoo the vessel was by the 
perils of the sea totally lost. Tongkoo is altogether 
out of the regular course of a voyage from Manilla to 
England. It was held, that the sailing from Manilla 
to Tongkoo was not a deviation, the words in the 
policy meaning not “ from Manilla ” only, but “ from 
ports or places m China and Manilla, all or any.”® 

If a ship IS bound on a voyage “to ports of 
discharge” which are not specifically named in the 
contract, the rule is, that the ship must visit such 

^ Biagg V AndeisoH, i Taunt 229 
® Ashley v Pratt, 17 L J Ex 135 
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ports m the geographical order of their distance from 
the port of departure. 

Thus, where a ship was bound “ from London to 
her ports of discharge within the Straits of 
Gibraltar as high as Messina,” and sailed with a 
freight for Marseilles, but with instructions to go also 
to Genoa, Leghdrn, and Naples, on arriving off 
Marseilles, her first port of discharge in geographical 
order, as she was prevented by contrary winds 
from putting in there, she proceeded first to Genoa 
and then to Leghorn, from which latter place sho 
was making her way back to Marseilles, when she 
was captured, this sailing back to Marseilles was 
held to be a deviation.' 

If several successive ports of discharge are speci- 
fically named, it IS not necessary that the ship should 
sail to all of them ; she may omit any, or sail only to 
one, the sole limitation being, that if she visits more 
than one, she must take them in the order in which 
their names occur.® 

Thus, on a voyage to Palermo, Messina, and Naples, 
it was held that a voyage to the three places named 
meant a voyage to either of them, or any of them in 
their order, and that any of the places might be 
dropped , but if the ship went to more than one, she 
must take them in the order named ® 

The ship, in touching at any place for orders before 

^ Cla§on V Simmonds, 6 T R S38. 

^ Arnould on M I , vol 1, p 413 

® Marsden v Reid, 3 East Hep 577 
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she has seloctxjd her port of discharge, is not conSned 
to take the ports m the successive order in which 
they he in the course of the voyage, but may return 
to a port she has quitted for orders as to her port 
of discharge; but after selecting her port of discharge 
she must touch at ports only in their successive 
order. ^ 

But insurance generally “ to a market, ” or for the i 
purpose of obtaining or loading a cargo, or trading/ 
in a certain mentioned region, authorizes passages/ 
backwards and forwards for the purposes of tips 
voyage, regard bemg had to the prevailing winds 
and currents as to the order of touching at ports, 
and such a policy covers the risk to the same port 
more than once.® 

The extent of the license, by which hberty is given 
to the ship “to call,” or “to touch,” or “ to touch and 
stay,” or “to touch, stay, and trade,” either “at 
certain specified ports,” or “ at all ports whatsoever 
for all purposes whatsoever, ” &c. &o., depends upon 
the nature and extent of the risk contemplated and 
undertaken by the parties to the policy, and are to be 
collected from the contents of the policy itself. 

The construction of these clauses must be governed 
by the character of the voyage described, and by 
the fair and reasonable construction of the provisions 

^ Andrews Mellish, STanni: 496, Hunter o Leattley, 10 B &C 
858 

® Warre v Miller, 4 B & C 538 , Fortes v, Aspinall, 13 East. Rsp. 
323, Forbes « Cowie, ICamp 520 
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of the policy; and if the purpose is expressed, the 
construction is to be hberal in reference to such 
purpose. Thus, where a ship was insured at and 
from Pernambuco to London, liberty was given to 
proceed and sail to, and touch and stay at any ports 
or places whatsoever, and to call, take in, deliver, or 
exchange goods at any place , and the vessel, after 
touching at Pernambuco and finding no cargo there, 
sought it at St. Salvador, another port in the Brazils, 
and the same distance as Pernambuco out of the direct 
course to London, it was held to be no deviation.* 

- But it may be taken as a general rule that a liberty 
to touch and stay, though couched in very extensive 
terms, can only confer a power of visiting such ports 
as lie in the usual and direct course between the 
termini of the voyage insured.^ 

However extensive the language of these clauses 
may be, they can never confer a power of visiting 
ports out of what, upon a fair construction of the 
whole policy, appears to have been the course of the 
voyage contemplated and insured by the parties , 
nor will they justify the ship in visiting any port, 
even though within the local limits of the voyage 
insured, for any purpose which is not connected with 
the main object of the adventure.® Thus, where the 

^ LambertitJ Liddard, 5 Tannt 480, Hax lower y Hutcliiiison, Law 
R 4 Q B 623 , s c Law E- 5 Q B 584 ® * 

® Ainould on M I , vol L p 419 

® Langhoin v Alluutt, 4 Tauiiii 510 , Rucker v Allauttj 15 East 
Rep 278 Solly y Whitmore, 5 & Aid 45 
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msumBCG was from Para to New York, “ willi leave 
to call at any of the wintlward and leeward islands 
on llio jydbsage, and to discharge, oxcliange, and 
take on board the whole or aQy part of any cargo, 
at any ports or places, particularly at all or any of 
the windward and leevmrd islands, without being 
deemed any deviation,” the ship having proceeded to 
two of the leeward islands for a purpose wholly nn- 
conneoted With the voyage, it was held a deviation '■ 

So, in another case a ship was insured “ at and 
ixom London to New South Wales, and at and frora 
thence to all ports and places m the East Indves 
or South America,” with liberty “ to proceed and sail 
to, touch and stay at any ports or places whatsoever, 
particularly to trade and sail backwards and 
forwards, and forwards and backwards.” Under this 
policy, the ship sailed from London with convicts 
for New South Wales. From thence she sailed to 
New Zealand and back to New South Wales. On 
her way back from New South Wales she was lost. 
It was held, that notwithstanding the extensive terms 
of the policy, the sailing to New Zealand was a 
deviation, as New Zealand lay entirely out of the 
course of the voyage from New South Wales, either 
to the East Indies or to South America, and not 
connected with either of the voyages contemplated 
by the parties.^ 

ji ^ 

^ Hamraond v Keid, 4. B & Aid 72 , Rankeii v Scovo, 2 Park’s 
M T 627 

» BoUomley v Bovill, 5 B & 0 210. 
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If the ship is in a port -which she was justified m 
visiting, it IS not a change of the risk, and it does 
not discharge the insurers for her to trade, or land, 
or take on board goods in such port, even although 
such acts were foreign to the main purpose of the 
adventure, if no delay or enhancement or variation 
of the risk is occasioned thereby.^ 

An act of trading not contemplated by tlie parties 
to the policy, and unconnected with the mam object 
of the adventure, is justifiable only on condition that 
it be completed during the period of the ship’s lawful 
stay at an allowed port for a justifiable purpose ; and 
any delay caused by it beyond the time 'bonh fide 
necessary for accomplishing the legitimate purpose 
for which the ship visited the port, is a deviation.^ 
Wherever usage requires that a pilot should be 
engaged, or it is compulsory by the law of the 
country in which the vessel is, that a pilot should be 
employed by any vessel entering or leaving the port, 
it IS obligatory on the master to secure the services 
of a duly qualified pilot, where practicable. It is a 
duty which he owes to his owners, to the shippers, 
and also to the insurers. And if the law and usage, 
or the nature of the navigation requires the employ- 
ment of a pilot, the master must take one, and as it 
IS a part of the implied warranty of seaworthiness 

1 Raine-y Bell^QEa&t 195 , Delaney StbddartjlT E 22, Cormack 
V Gladstone, 11 East Eep 347 , Laroche <0 Oswin, 12 East Eep 131 

2 Wane i Miller, 4 B &C 538, Williams Shee, 3 Camp 469, 
Inghs V Yanx, 3 Camp 437 
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tlmt tlio master slioiild engage a pilot, tlio insured 
will bo clc'pnved of any recourse against the insurers, 
whether the loss can bo traced to such breach of the 
warranty or notd 

Thus, where a homeward bound ship received on 
board at Orfordness a pilot under the 5 Goo. 2, c. 20, 
who quitted her at Halfway Reach before she had 
arrived tft her moorings, after which, before she was , 
safely moored, an accident happened and the vessel j 
was sunk. The underwriter on the ship and carge^ 
was held discharged from his habihty on account rM 
there being no pilot on board at the time, though 
it did not appear that the loss was directly imputable 
to want of skill m those who navigated the vessel. ^ 

The true position seems to be that, except where 
required by the positive regulations of an Act of 
Parliament, which have, as laid down by Patteson, J., 
the effect of creating an intermediate voyage, on 
which the ship is not seaworthy without a pilot, the 
negligence of a master in not taking a pilot on board, 
in entering a port at any intermediate stage of the 
voyage, where usage requires him to do so, will not 
discharge the underwriters from liability.® Por if 
on arrival off a port, the master uses due diligence 
to obtain a pilot, but is unable to secure one, and 
then does what a prudent master ought to do uuder 

1 Dixon V Sadlei, 5 M & W 414 , 9 L J lx 48 

® Law V Hollingsworth, 7 T E 160 

® Hollingworth v, Brodrick, 7 Ad & B 44 , Dixon v Sadler, 8 M 
900 
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tlie oirctimsfcances, tbe insurers would not be dis- 
charged if the ship were lost ^by any of the perils 
insured against. 

Thus, where a ship arrited at 3 p.m. off Sierra 
Leone, where there was a regular establishment of 
pilots, and being unable to procure a pilot in answer 
to his signals, the master attempted to enter the 
river without one, and in so doing the ship took the 
ground and was lost The jury were of opinion that 
under the circumstances the master had acted as a 
prudent man, and held the underwriters liable.' 

The introduction into the bill of lading of the 
words “ to sail with or without pilots,” will not have 
the effect of releasing the shipowner from any 
responsibility which would otherwise attach to him. 
If his vessel is prohibited by any statutory law from 
entering or leaving a port without a pilot being on 
board, he cannot rid himself of his responsibility to 
the shippers of goods on his vessel, for loss or damage 
which the cargo may have sustained by the non- 
employment of a pilot. A contract of this nature, 
being an agreement to do an act m violation 
of statutory law, would to that extent be void, its 
character is such that if permitted it would defeat 
the provisions of the various statutes and enactments 
relating to compulsory pilotage, and in India would 
bo void under the Indian Contract Act.® 

In the United Kingdom the effect of these words 

^ Phillips^ V Headlam, 2 B d. Ad 380 
■* Act IX of 1872, sec 23 
14 



i‘ " n<, f/ rn'i:n of iiu: viavres, 

lii’ ciMi-'Snh'd uml govoi'iied by tlic principles 
tniiciiiiig tin* \;ilidity of contracts, i and being 
contra!’} to public policy and in contravention, of the 
st.it lUf law, would bo equally void there. 

In placi's where pilotage is not compulsory by 
law, but. where its perilous navigation has made the 
(employment of pilots usual and customary, it might 
bo a question for the jury, notwithstanding the words 
m the bill of lading, to consider whether the master, 
as a common carrier of the goods, had, under the 
particular circumstances of the case, acted negligently 
or imprudently, and whether this clause m the bill of 
lading absolved him from liability. 

« And lo It is an undecided and very doubtful proposition 

asHmt \as- of Englisli law whether a deviation for the purpose 
situ^itions of rendering salvage service to property would, 
tost” upon general principles, avoid a policy of insurance, 
and Sir E. Phillimore, in the case of the “ Thetis, 
refused to give his assent to this proposition. 

Dr. Lushington, in giving judgment in Papayanm 
V. Hoequard,® which came before the Privy Council 
in 1866 , said “ It never has been directly decided 
by any Court in this country what is the effect of 
a deviation, where the object of that deviation has 
been the performance of salvage service with 
reference either to life or to property.” 

The American Courts appear to have made a 


* Maegregor v Dovei & Deal Ey Oo , 18 Q B 618 
“ Law E 2 Adm 068 , 38 L J Adm 42 
J Tho True Blue, Law E 1 E 0 260 



“ WITH LIBERTY TO TOW AND ASSIST" 

distinction between a deviation for the purpose of 
saving life, and for that of saving property; and it is 
still a matter of uncertainty whether such a distinction 
has been finally established-^ 

However, the rendering of salvage services is an 
obligation required by the dictates of humanity, by 
the principles of public policy, and by the general 
interests of society, and has been recognised as such 
by the practice and jurisprudence of every cmlised 
State. “ It is the duty,” Lord Stowell says in the 
case of the “ Waterloo, “ of all ships to give succour 
to others in distress : none but a freebooter would 
withhold it. ” 

Where the bill of lading contains a provision that the 
vessel may “assist and tow vessels in all situations,” 
it IS not competent to the owner to deny that the 
attempt to salve a vessel in distress was within the 
scope of the authority, and in the course of the 
employment of the master. 

Thus, where the steamer “Thetis,” while on a 
voyage from Marseilles to London, fell in with the 
steamer “ Sardis, ” which had been disabled by an 
accident to her machinery , the master of the “Thetis” 
agreed to tow the “ Sardis ” to port, for a sum agreed 
on. In endeavouring to do so, the “ Thetis ” 
negligently came into collision with the “ Sardis” and 


^ 3 Kent’s Com , pp 425426 and note , 2 Paisons Mar Law Bl: 2, 
c 8, p 298 

® 2Dods Adm Kep, p 437 , Lawience y Sydcbotliam, 6 East 
itep 53 
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Mink lun*. The |ialicy of insurance upon tlio “ Thetis ” 
and her hills of hiding pro\ided that she might assist 
and tow vessels m all situations. Held, that the 
master of the “ Thetis ” was acting withm the scope 
of his general authority as master in endeavouring 
to tow the “ Bardis to port, and that the owners 
of tho “ Thetis ” were consequently liable for the 
damage caused by Ins negligence in so doing. Also, 
that even if there had been no clause in the policy of 
insurance or bills of lading as to salvage services, the 
master would nevertheless have been acting witlim 
his general authority as master, in rendering salvage 
services to the “ Sardis.”' 

"BoinK Bills of lading are evidence against the master, or 
a«d imm- the owner of tho ship, not only as to the reception 
perina^ of the merchandise, but as to any material fact 
’ stated in them respecting the quantity, or quality, or 
any other element in the description of the goods. 
It 13 therefore usual to describe them only as so 
many boxes, or bales, or parcels, numbered and 
marked as per margin” ; sometimes the words 
“ contents unknown,” or, “ said to contain,” &g., are 
added , and if the words “ containing,” &o., are added, 
which IS also not unusual, tho master and ship are 
held bound only to deliver the boxes as they were 
received by them.^ 

When the cargo has been delivered and taken 
on board by weight, number, or measure, the master 

^ Law E 2 Adm 368 , 38 L J Adm. 42* 

® Faisons on Sh , yoI I , p 197 
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ought to be very careful that the weight, number, or 
measure expressed in the bills of lading, corresponds 
precisely with the weight, number, or measure as 
had been noted in the log-slate, cargo -book, or log- 
book. Though the statement in the bill of lading is, 
as between the shipper and sliipowner, not decisive 
proof of the real quantity actually shipped, and is 
held to operate merely as a receipt liable to be 
corrected by evidence , yet, even in this instance, the 
mere circumstance of a bill of lading being challenged 
as untruthful, tells very strongly against the veracity 
and correctness of the subscribing master, and the 
result may be much more serious if such a bill of 
lading be in the hands of an onerous indorsee. 

Where the master had been induced by the fraud 
(as alleged) of the shipper’s agent at Singapore, to 
sign a bill of lading for 890 bags of pepper, while 
only 790 had, in fact, been shipped, it was held, that 
as between the original parties the bill of lading was 
merely a receipt liable to be opened up by evidence 
of the real fact, to be ascertained by a jury, whether, 
in fact, 890 bags, or only 790, were shipped.^ 

Where 1,676 bags of rye meal, or bran, all 
being marked alike “ S. S 0. M.,” some weighing 
twelve stone and some eight stone, were shipped on 
board a general ship and stowed without distinction, 
and the master signed two bills of lading, one for 

^ Bates V Todd, 1 M & Eob 106 , see also Berkley v Watlmg, 7 
Ad & E 29, Hubbersty^ Ward, 8 E\ 330 , Campion ^7 Cobm, 3 
Bmg N 0 17, McLoaii'y Elemmg, Law E 2H L 128, Me^er 
I)iesser,33L J C.P 289 
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1 hivf< ant! uiuitiun’ for 1!>7 bag.<, tbo latter stating 
It to ho meal, or bran, gross 35 tons 

b c\v(, Kiigli'^h wcigbt>” and added at the foot 
** contents unknown and not responsible for weight”; 
it was held, that under this latter bill of lacbtig 
the master was bound to deliver dG7 of the twelve 
fetone bags, as the gross weight in the bill of lading 
could only bo satisfied by all tho bags delivered being 
of tho larger sized 

The slupownor is estopped from alleging, in an 
action brought against him by an indorsee, or assignee 
for value, for non-delivery of the cargo, that tho goods 
at the time of shipmcut were not marked in the 
mannerdescribedintho bill of lading. Thus, whore 
four casks of wire were shipped m London for 
Calcutta, and were described in the bill of lading as 
bearing a certain mark, beneath winch was tho word 
“Calcutta,” as being the port of destination, and 
contained express exemptions for loss arising from 
obliterations or illegible marks. Tho indorsee of the 
bill of lading, upon demanding delivery of the four 
casks on the arrival of the vessel at Calcutta, found 
that they had been landed at Colombo, from whence 
they were subsequently forwarded. In an action for 
the value of the goods, it was held, that the defendant 
was estopped from alleging that the casks weie not 
marked as stated m the bill of lading 2 
Likewise a statement in the margin of the bill of 

^ Biadloy v Bunipace, 31 L J Ex 210 
-* Macllmb Chundei Eey v Law, 13 Ben L E SOi 
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lading that freight has been paid, is conclusive against 
the shipowner in an action by the assignee of the bill 
of lading to recover the goods, ' 

The master and shipowners of a general ship being 
pnmAfaoie common carriers of goods for hire, are at 
common law, and irrespective of the bill of lading, 
regarded as insurers against all loss or injury 
occasioned to the goods delivered to them on freight 
by firo, or robbery, or any other cause, excepting 
“ the act of God and the king’s enemies.”^ 

This liability on their part is usually limited m 
the bill of lading contracting for the safe cairiago 
and delivery of the cargo, by some express clause 
exempting them from certain specified penis. 

There is no foundation for the doctrine that all 
owners of ships carrying goods for hire, whether they 
be common carriers or not, are subject to the same 
liability as that which attaches to the common 
earner 

This question was judicially determined for the 
first time in 1876, in the case of Nugent ii. Smith, ^ 
the authorities from the earliest period downwards 
being carefully reviewed by Cockburn, 0. J., who 
cited with approbation the following definition of a 
common carrier as laid down in Parsons on Shipping': 

^ Howaid^i Tucker, IB & Ad 713 

2 Macklinij Wafceiliouse, 5 Bing 217, Borwaid-y Pittaid, 1 T 
E 27, Hyde v Tient Hav Oo , 5 T E 389 , Livei Alkali Co. u 
Johnson, 43 L J E\ 217 , Nugent v Smith, 45 L, J C P 697 
M5 L J Q B 697 
" Voia, p 2i5 
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A coTnniou carrier is ouo who offers to carry 
for any person between certain termini and 
on a certain route. IIo is bound to carry for all 
who tender to him goods and the pneo of carriage, 
and insures these goods against all loss but that 
ari-^ing from ‘ tlie act of God’ or the public enemy, 
and has a lien on the goods for the price of the 
carnago. If cither of these elomonts is wanting, 
**' wo say the carrier is not a common earner 
cither by land or by water. If we are right m 
this, no vessel will be a common carrier that does 
not ply regularly, alone, or in connection with 
others on some definite route, or botwoon two certain 
termini.” 

But, notwithstanding the exception which is usually 
inserted as “ the act of God, the king’s enemies, 
fire, and all and every other dangers and accidents 
of the seas, rivers, and navigation, of whatever nature 
and kind soever, during the said voyage,” the master 
and shipowners are held responsible for every injury 
caused by the said risks, which might have been 
prevented by human foresight or care. 

The exceptions in the bill of lading do not exempt 
the shipowners, or tbo master, from the consequences 
of the want of reasonable skill, diligence, and 
care, but only from the absolute liability of a 
common earner, so far as the excepted causes aro 
concerned, that is, the exceptions only exempt them 
from liability for loss which has been caused by 
some of the excepted causes, and whioh^ could not 
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have been avoided by reasonable care, skill, and 
diligence/ 

Notwithstanding the exceptions in the bill of 
lading, if it is proved that the injury was caused by 
the negligence of the shipowners or master, they 
are liable even when the exceptions cover the cause 
of injury ^ 

Although the rule is thus laid down in general 
terms at common law, that the carrier is responsible 
for all losses not occasioned by the act of God, or of 
the king’s enemies, it is to be understood m all cases 
that the rule does not cover any losses not within 
the exceptions, which arise from the ordinary wear 
and tear,® and chafing of the goods m the course of 
their transportation, or from their ordinary loss, 
deterioration m quantity or quality, in the course of 
the voyage, or from their inherent natural infirmity 
and tendency to damage or wrong, or by the 
misconduct of the owner or shipper thereof. ''' 

By the bill of lading, the master undertakes to 
deliver the goods or cargo in the hke good order and 
condition” as they had been shipped on board, i,e., 

1 Laurie Douglas, 15 M & W 716 , Grill %■ General Iron S 
Collier Co , Law E 10 P 600, Law E 3C P 476, Czechs; G, S N 
Co , Law E SO P 17, Ohiloff o Biiscdll, Law E 1 P. C 231 , Lew 

Dudgean, Law E 3C P 17n, Lloyd -y General Lon S Collier Co, 
33 L J Ex 269 

2 NotaratJ Henderson, Law E 7Q*B 235, Laveiom-y Drury, 8 
Ex 166 

^ Giaham v Hille, 10 Bom H 0 Eep. 60, Tiie Nopofcei, Law 
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not fliaf the ca|itaiii is to pi’escrvo and deliver them 
HI tlio uh'ntieu! good ordtn* aa when shipped, hut 
that he is to take all possible caro of them durmg 
the 'voj’ago. A literal and precise application of 
the provisions of the bill of lading would deprive the 
shipowner of all freight, if the goods wore not 
deihered in as good condition as received.* 

If the goods are delivered, but are damaged by 
causes for which the shipowner is responsible, 
the freight is payable, but the shipper may claim 
compensation for the damage, whether it he greater 
or less m amount than the freight And it is well 
settled in England, that the shipper cannot, in an 
action brought against him for freight, set up, in 
defence, that the goods were damaged by the 
negligence of the carriers, but must resort to a cross- 
action.' 

The master is primarily and generally the agent 
of the shipowner, to convoy the cargo safely to its 
destination, in order to earn freight ^ Under ordinary 
circumstances, beyond carrpng tbe cargo safely, the 
master has nothing to do with it, but events may 
happen during the voyage which render it expedient 
and necessary that he should act for the owner of 
the cargo, and on such occasions he is by law invested 
with an implied authority to do so.^ 

^ Paisons on Sh , vol p 206 

® Bornmann y Tooko, 1 Camp 377 , Shields y Davis, 6 Taunt. 66^ 
4i Camp 119 

5 Dakin y Oxley, 33 L J. C P 115 

^ Notau 'y. HendeisoBj Law E 7 Q B 2o0« 
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As agent for the shipowner he is bound to receive 
the cargo, to stow it properly, to ventilate it when 
necessary,' to take all possible care of it during the 
voyage,'^ to use reasonable exertion to preserve it, 
to carry it directly and to deliver it safely, being 
liable for any damage or injury which the goods may 
have sustained by reason of bad or defective stowage,^ 
or from the improper collocation of the cargo The 
owner is also liable for loss or injury to the goods, 
arising from the careless or negligent conduct of the 
master and crew in the course of the voyage, unless 
the habihty of the shipowner for such negligence 
or misfeasance has been limited by the conditions of 
the bill of lading.^ 

But the shipowner is only liable for the value of 
the goods lost or damaged, and not for the costs 
incurred by the master in defending a suit, where m 
so doing he does not act as a reasonable and prudent 
man would have done, as where he refuses to 
recognize a legal claim in respect of which it is clear 
he has no defence.® 

Lord Chancellor Cairns, in considering the effect 
of the words “ to be delivered from the ship’s deck, 
where the ship’s responsibility shall cease, in the like 

^ Davidson d Gwynne, 12 East Eep 381 
3 Abbott on Sh , 278, Notara v Hendeison, Law E 7 Q B 230 3 . 
Story on Agency, p 110* 

^ The Nepofcer, Law E 2 Adm 375 
^ The Fieedom, Law E 3 P 0 595 

^ Steel V State Line Sfceamship Co , 4 S C , 657 , 3 Asp Mai Law 
Ca N S 516 , 36 L T S 333 
® Eoimeberg v Falkland Islands Co , 2 Asp Mai Law Ca 30 
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good oi'tk'roiid eoiuhtifm/’Miid, ‘«Ithmk there cannot 


be any rea'ionubte doubt entertained that ths is a 
contract which not merely engages the shipowner to 
deliver the goods in the condition mentioned, but 
that it also contains in it a ropresentation and an 
engagement ; a contract by the shipowner that the 
ship in wliich tho goods are placed is, at the time of 
its departure, reasonably fit for accomplishing the 
service which he engages to undertake and perform. 
Eeasonably fit to aecoinpbsb tliat service the ship 
cannot bo unless it is seaworthy. By ‘seaworthy’ 
I do not desire to point to any technical meaning 
of the term, but to express that the ship should 
be in a condition to encounter whatever perils of 
tho sea a ship of that kind, and loaded in that 
way, may be fairly expected to encounter on the 
voyage.”^ 


“Fiom ^ Speaking of a delivery that would satisfy and 
deck, when exhaust the bill of lading, Willes, J., says * “ There 
can be no complete delivery of goods until they are 
placed under the dominion and control of the person 


who is to receive them.”® 


The manner of delivering the goods, and conse- 
quently the period at which the responsibility of the 
master and owners will cease, depends upon the 
custom of particular places and the usage of particular 
trades, and must be made in accordance with tho 


^ Steel The State Line Steamship Oo , 3 Asp !SIar Law Oa 
H S 516 

® Meyeistem v Baibei*, Law E 2 C P 50 
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same, unless there be something expressly m the bill 
of lading to control this.^ 

Thus, where 69 bales of hides were shipped from 
Calcutta to London, the bill of lading provided that 
they were “to be delivered from the ship’s deck, where 
the ship’s responsibility shall cease,” and according 
to the finding of the jury, the bales were unloaded 
from the defendant’s steamer and placed upon 
a quay in the Yictoria Docks, by the Dock Company, 
in the absence of the consignees. Sixty-eight of the 
bales only were pat on board the barges sent by the 
plaintiff’s agent to receive them, and thus one of the 
bales was never delivered by the Dock Company, and 
was lost In an action for the value of the same, it 
was held “ that by the terms of the bill of lading the 
defendant’s liability ceased when the goods left the 
ship’s deck, and that he was therefore not liable for 
the non-delivery of the missingbale to the plaintiffs.”® 
So, where machinery was landed at Bombay under 
a bill of lading expressed as above, and a bedplate 
was safely lowered into a boat alongside, but instead 
of being placed flat at the bottom of the barge, it 
rested at an angle against the side of the barge, so 
that the under surface of the plate was unsupported. 
Two cases had been lowered alongside of it, and 
whilst a third was descending, it slipped out of the 
tackle, and fell on to them, breaking the bedplate 


^ GatMei* Bourne, 4 Bmg NC314,sc7LJC P.172, Hyde 
!? The Txent and Mersey Navigation Co , 5 T R 389 
* Petrocochmo ^ Bott, 43 L J C P 217 
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lliougli not nijnring tho otlior ea^os. The bedplate 
luu nig Ikh'ii tk'liveivd in good order into the barge, 
till' master was absolv eil from liability for its breakage 
by the clause m the bill of lading, tlioro being no 
evidence of culpable ncgligcuco on Ins part.* 

The law annexes as a condition to the earning of 
freight that tho goods should *' bo doliverod safe, 
clear of tho ship’s tackle.” The roasonablo accopta- 
tion of tho term is delivery at such a time and place 
and in such a mode, as is consistent with tho power 
of the intended recipient to rocoive, have and retain 
it in his possession, and constitute a delivery within 
the intention of the deliverer at tho time. Therefore 
it will bo no delivery if the article, whilst being 
lowered over the ship’s side, slips out of the ship’s 
tackles, or the ship’s slings, forming part of the 
tackles, and falls into the boat or barge in such a 
manner as to roll or slip into the water, and be lost 
before the hghterman could secure it. But the 
conditions in tho bdl of lading that the goods are “ to 
be taken from the ship’s tackles,” will be fulfilled, if 
the master places the cargo safely over the ship’s side 
in such a position that the consignee can, if he desire, 
safely take delivery of it from the tackles. Thus, in 
the case of the “ Cosmopolite,” the bill of lading 
contained the express words “ to be taken from tbe 
ship’s tackles,” and on arrival at St. Thomas with a 
boiler weighing 35 tons, sheers were erected on the 


^ The Sassoon Pie&s Co v Blown, Master of the S S 
Bombay, 5th Wovembei 1874 
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wharf, the boiler was hoisted, and the vessel hauled 
out to her anchorage, but the consignee declined, on 
various grounds, to take the boiler from the ship’s 
tackles and sheers, demanding that it should be 
lowered into the steamer for which it was destined. 
This was refused, and the consignee, after abandoning 
an action which had been commenced, hired the ship’s 
tackles and accepted the boiler as tendered, the 
conditions m the bill of lading having been fulfilled 
by the master.^ 

In England, when goods are brought by ships 
from foreign countries, the bill of lading is merely 
a special undertaking to carry from port to port, 
and in such case it has been considered that 
according to the established course of trade, a 
delivery on the usual wharf is such a delivery as will 
discharge the shipowner, Buller, J,, in Hyde v. 
The Trent and Mersey Navigation Oo.,® says, “When 
goods are brought here from foreign countries, they 
are brought under a bill of lading which is merely an 
undertaking to carry from port to port ” Ashurt, J., 
in the same case, says : The case of foreign goods 
brought to this country depends on the custom of 
the trade, of which the persons engaged in it are 
supposed to be cognizant , by the general custom, the 
liability of ship carriers is at an end when the goods 
are landed at the usual wharf.”® 

Where the freighter upon the arrival of his ship in 


“AIL” 


^ 2 Mit. Mar N 86 
3 Ang on Car , s 309 


“ 5 T B 389 
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{lio Thames, refiisfcl to name a wharf at which the 
cargo could be discharged and delivery made, it was 
confeidorod that ho was not ready and willing to accept 
the cargo, and was liable in damages to the ship- 
owner for the amount ho would have received as 
freight, if the cargo had been duly delivered.* And 
wdiero, to an action for not delivering goods shipped 
on board a steam packet at Dublin to the plaintiff 
or his assigns at the port of London pursuant to 
the bill of lading, the plea was that the goods were 
safely landed and deposited on a certain wharf, called 
Fenning’s Wharf, at London, to remain there until 
they could be safely delivered to the plaintiff or his 
assigns, it being usual and customary for steamers 
from Dublin to land and deposit goods at the said 
wharf for the use of the consignees ; and that whilst 
there the goods had been destroyed by an accidental 
fire. The plea was held bad, it not being alleged 
that the delivery had been made according to the 
custom and practice of the port of London, or that 
a reasonable time had been allowed to elapse after the 
ship’s arrival, in order to give time to the consignee 
to claim and receive his goods alongside the vessel. 
“ The defendants,” said Chief Justice Tmdal, “pro- 
fess in their plea to substitute a delivery at Fennmg’s 
Wharf, in the port of London, for and in the place of 
a delivery ‘ at the port of London to the plaintiff or 
his assigns,’ as required by the terms of the biU of 
lading. But we know of no general rule of law which 


^ Stowait V Eogerson, Law R 6 C P 424 
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governs tlio delivery of goods under a bill of lading, 
where sucli delivery is not expressly in accordance 
with the terms of the bill of lading, except that it 
must be a delivery according to tbe practice and 
custom usually observed in the port or place of 
delivery.”’ 

In the bill of lading the name of a consignee is “To a r 
mentioned, but it sometimes happens that the shipper assigns » 
or consignor is himself named as a consignee, 
and the engagement is expressly to deliver to him 
or his assigns, sometimes no person is named as 
consignee, but the terms of the instrument are “ To 
be delivered, &c. unto A B., oidor, or assigns,” 
which words are generally understood to import an 
engagement on the part of the master to deliver the 
goods to the person to whom the shipper or consignor 
shall order the delivery, or to the assignee of such 
person. 

The person entitled to receive the cargo is the 
lawful holder of the bill of lading, being the consignee 
named therein, or Ins assignee under a proper 
indorsfement of the bill of lading.*’ 

But the master cannot be expected to determine 
such a difficult question as the legal title to a bill of 
lading as the representative symbol of the cargo. 

If a bill of lading in proper form is presented to him 
at the port of discharge, he is justified m giving up 

1 Gatliffe V Boumo, 4 Bing N 0 31 1 

^ Mcyeisfceini’ B.uboi, Law B 2C P 3S, Ibid bbl, Sberulai) r 
jVpw Quay Co, 28 L J. 0 P .W, Ppa.on r Bovcip, 1 H. BlfoL 
Ibin 


16 



//?;.!/, KFFF.rr of thi: cl wsns. 




tlH‘ to the lioider; and ifthero bo more than 
(tue Midi, the nmst(*r having no mi.sou to determm© 
him against any one of them, }et delivorH to ono, he 
is not tliercfui’c hablo to an action by any of tlio 
other liolderst. But if ho is lu doubt wlut course to 
take, (‘Specially wlioii iher(‘ appear to ])o conhictiiig 
mlercsts, he ought to take au nidemiiity from the 
holder to whom he moans to deliver the cargo,*- 
in coiiMdermg to whom he will he sate m making 
anti 111 rc'fusing delivery, it may be imoful to reinmd 
the master that lie can rart'ly incur any responsibility 
by adhering strictly to his engagoniout with the 
shipper. Ill tliG cases of Brandt i. Bowlby' and 
Coi:o t. Harden, '5 wliafecvcr might have heen tlio 
rights of the consignees, the master and Ins owners 
would have liooii safe, had ho not departed from his 
contract in the bill of lading to deliver only to the 
order of the shipper. 

The master should romombor that the cases in 
which the consignor is entitled to alter the destination 
of a consignment are not of frequent occurreneo 
» Ik ui Payment of freight is always provided for*by the 
pi'jnii? insertion of stipulations in the bill of lading, the 
thowiuo ” terms of winch vary more or less in accordance with 
tiio nature of the voyage and the desciiption of 
cargo to bo conveyed. As the usual bill of lading 
expresses that the goods are to be delivered to A. B., 

^ The 32 L J Adm. 97, Caldwell o Ball, 1 T E 205 

2 B A Ad 932 
h East Eep 
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“ Le paying froiglit thoreon,” tlio receiving of tlie 
goods under that bill, whether by the original- 
consignee, or any assignee or indorsee of the bill, is 
evidence of an obligation to pay the freight ^ 

In Merian v. Funok,^ the Court said “It is well 
settled that when the goods, by the terms of the bill 
of lading, are to be delivered to the consignee, or to 
his ordei, on payment of freight, the party receiving 
them, whether a consignee or an indorsee, to whom the 
lull of lading is transferred by the consignee, makes 
himself responsible for the payment of freight.” 

The usual clause engaging the master of the ship 
to deliver the goods to the consignee or his assigns, 
he or they paying freight for the said goods, is 
introduced for the benefit of the master only, and 
not for the benefit of the consignor, and therefore the 
master is not bound to the consignor to withhold the 
delivery of the goods unless the consignee or Ins 
assigns pay the freight. 

Nor does it vary the case that the consignor is also 
the charterer of the ship.® 

The words “paying freight as per charter-party,” 
refer to the charter-party merely for the purpose of 
ascertaining the rate of the freight, and do not a]iply 
to any other conditions of the chavter-paity.® Wheiu 

1 Paisons on Sli , vol 1, p 207 

■* 1 Demo 110 

■' Shepaidw Dc Beinalos, 13 Bast 55t, Domett o DecBlouI, S 
B & Ad 521 

' Tho Hoiway, B & L 22G , s c 12 L T K B. 57 

® Chappcl?’ Gomfoifc, 31L J 0 P 68 
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tlu‘ clmvt('r-{i,n't\ madt' tbe cai’go tlelherablc on 
l>emg ])aiil {rtnirlUsiH '■ tlio sliip to liavoalien 

on cargo for fivight ; JC<> 10^. por ton of 50 cubic feet 
to be paul to captain or bis agents on right and true 
delueiy at port of discbarge,” it was bold, that tlie 
.sbipowiier bud no ben against tbe iiubn’hoo of a bill 
of lading for tbe whole chartered freight, but only for 
ilio freight dne on the goods inenfioned in tbe bill of 
lading' ; and the bolder of the tnll of lading, subject 
to tbe conditions of a chart er-partt, will be liable 
for dead freight whore sucli is payable under the 
charter-party.''^ 

Whore freight was to be paid by tlio shipper one 
raonth after sailing, ” ship lost or not lost,’’ and tbe 
bill of lading was handed for value to G, and Co., it 
was held, that the shipowner had a lion as against the 
defendants for the bill of lading freight, the assignee 
having taken the bill of lading with the risk attached 
to it, and therefore subject to the hen ® 

Where a charter-party authorized the master to 
sign hills of lading at such freights as might be 
required by the charterer’s agents, without prejudice 
to the charter, which gave an absolute lien on the cargo 
for freight, it was held that the owner’s lien only 
extended to the sums mentioned in the bill of lading 
which he had authorized the master to sign, and that 
he bad no hen on the cargo for the chartered amount, 

^ Fry V The Chartered Moicantile Batik of India^ London and 
China, 35 L J 0 P 306 

Gray^; Carr, 40 L J Q B 257, s c LawE 5Q B 522 
® Keish V Graham, 27 L J Q B 15 
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wliicli was miicli larger than the sums named in the 
bill of lading ^ 

Freight is the reward payable to the shipowner or FieigW 
master for the safe carriage and arrival of goods 
ready to be delivered 

The title thereto is conditional on performance, 
and payment thereof is secured by a lien at common 
law on the goods carried. Sums payable m advance, 
as where the ship was to receive 42 casks of wine to 
be earned from London to the Cape, the shippers 
undertaking to pay charterer £5 per ton for the casks, 
on delivery to the shipper of the proper bill of 
lading of the casks on board the ship, not being 
dependent on performance of the carrier’s contract, 
are not of the nature of freight though often called 
by that name, and the incidents of freight do not 
attach thereto.^ 

The word “ freight ” in insurance law, and as 
employed in policies, has a more extensive signification 
than in the general law of shipping, and is used 
comprehensively to denote the benefit derived by the 
shipowner from the employment of his ship, so m 
policies of insurance freight denotes the piice agreed 
to be paid by the charterer to the shipowner for tho 
hire of his ship under a charter-party, or contract of 
affreightment. Hence the definition of freight, as a 

^ Gilkison V MiddlehOB, 26 L J C P 209 But see K'^rehiier v 
Venus, 7 W E 455 * 

^ Kirchnei v Venus, 12 Moore P 0 601 , 7 W E. 455 

^ Andiew v Moorhoiise, 5 Taunt 435 
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stibjeci of nuirine niHiirancc, iliat it; i>5 oither tlip 
remuiu'ratiou to be paid to ibe slnpowncr for tlie lure 
of Ins fclnp, iiiuler an express contract of atfreiglitinent 
fur a certain voyage, or the price to be paid to liim for 
the carnage of goods, irrespective of such contract, 
it may further bo applied to denote tlio benefit which 
the shipowner expects to derive from tho carriage of 
lus own goods iii lin own ship, in tlu^ vshape of their 
increased value to him at the ]iort of delivt'rj ‘ 

The term “ dead freight” is an inaecnratu expres- 
sion of tho thing Signified by it. It is not freight, 
but an iinlnpiidated compensation for tho loss of 
treight, recoverable in the absence and place of freight. 
It is tho only expression given for tho clai in which 
arises in consequence of the failure to furnish a full 
cargo It is so described in tho Englihli authorities 
and also m the Scotch. Professor Boll so represents 
it in Ins “ Commentaries” and also in his “ Princi- 
ples,” and it IS also so definodm tho “ Law Dictionary.” 
It IS a term which has obtamod a place in our 
niercantilo language as well as in our law authorities. 

What is called “dead fi eight” is rocoverablo by 
tho shipowner from the freighter for deficiency of 
cargo.'^ 

Knight-Briice, L. J., delivering judgment in the 
Privy Council in the case of the “ Norway,” said : 


1 Arnould on M I , vol 1, p 250 , Allison o Tlio Bustol ILu In'! 
00,4.3 L JO P 311 

“ McLean v Fleming, Law E 2 H L 123 , Plullips v Eotlie, 
15 East Eep 551 , Bdl’s Pim , Sec 430 
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“Altlioiigli tlic lump Muu i-s e.illud ‘ freiglit’ m ilio bills 
of ktlnig and cliarfcr-parfy, >('f wo think it is not 
properly so calk'd, bid that it is more properly a 
sum m the nature of a rent to ho paid for * tlic nso 
and lure of the slni>’ on tlio agreed voyage. The 
shipowner is entith'd to he paid the liiinp freight 
without any deiliietion for a loss of part of tlio 
cargo oecimring during the \o\apo without the 
uegligencf' or fault of the slnjiowner,” ^ 

And ulicre a ship was eliartered for a lump bum, 
and she arrived at her de'-tination with tlie whole of 
her cargo, uitli the exception of a deck load which 
had been lost during ilu* tojago by one of the 
excepted perils, the slupowiier was held ('iititled to 
the whole of the liuup freight, w ithout deducting the 
portion of freight pa} able in respect of tlio deck 
freight winch had been lost.*’’ 

Sojwlu'i’c the eburter- party provided a “lumpsum 
freight of £5,000 tq,bo paid, after entire discharge 
and right delivery of the cargo, in cash two months 
after the date of the shiphs report inwards at the 
custom house, ’’aiiil <i portion of the cargo was destroyed 
by fire on the voyage. It was hold, that the loss 
having arisen from one of tlie excepted perils, the 
plain tift* was entitled to recover the lump sum agreed 
upon,’ 


" The iN^oiwa}, Si Mooiu 1> C (N S ) 2l5, 13 W E 108C 
“ Eohuisuut* Kiinj:lits 13 L JO P 213 
' The JIcicliaiiL Hhipimip; Co v Aimituge, IJ L J Q B 25, 
Kijuuld',® Jc\ 13 W E %b. 
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Amn«iiti'ftnths‘ ti'rmcvf an avilniar)' cluirlor*party 
nr hill «'{ li! Ini*/, lilt' w liolc voynj^n for w hirli the freight 
i'' a/i’tH (1 In !«• jwnl, must lK'am>m|jii'».he(l before any 
fii>!/ht iH'cmm.s payable. The master cannot, by 
'\,\u)n/falh ep|nni^ ■*1un t of the pkee of ilestmation, 
immpel the owner of the pwk to take them and pay 
the freight, even hir the part of the voyage per- 
ioniied, any more than the eharteriT or shipper, on 
the other hand, can insist on having tlio cargo 
delivered at an intermediate place, so us to deprive 
the shipowner of tho opportunity of earning his M 
fruight.i If he desires to have Ins goods short of 
their original destination, unless somo arrangoment 
IS come to between them, he must satisfy tlio ship- 
owner for tho entire freight as fixed by the charter- 
party or bill of lading. But it is obvious that while 
such is the absolute right of each of tho parties, this 
right may be varied or waived ; and that wlnlo the 
shipowner may be willing to forego his right to earn 
the entire freight, on being paid a rateable part for so 
much of the voyage as has been performed, the owner 
of tho goods, on the other hand, may be willing to 
take them at an intermediate place, and to waive the 
conveyance of tho goods to their original destination, 
paying a proportionate part only of the freight, all 
claim to the residue being abandoned. Such an 
airangement in substitution of the original contract, 
may not only be express, but may also be implied 


* SecHotaiao Heudeibou, Law E 7Q B 230. 
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from iho nrrumNlniu’is and tin* eoinluct of the 
parties, aiul on^lit to he '40 iiijjilitHhvhere justice aiul 
equity rei|inre if.‘ 

In the case of the Ti utonia,”* iSir it. Riiilmiore, 
m deliTertnpf |iu!<rment, saui. “Tiie general rulo 
that freight miliu- onK when the good i are delivered 
at the poit of de''inmti!>n, h subject to excep- 
tions ur luodificatiou'., ami tluse exception'! or 
modifications iiinv .irmo out. of tlie terms of an 
express contract, out of an impluHl contract, or 
outof tlio cipnty hetneen the partK'N. Tho law of 
England, as athninistered m the Courts of Com- 
mon law, requires i!io nui'^tor to carry tho goods 
to tho place of de'stiimliou, unless prevented by 
an imavoidublo oabualty , and rmpiires tho merchant, 
if the goods bo so deluerod, to pay tho stipulated 
freight.” Thus, where a ship was disabled at an 
mtermodiato port, and by tho dofault of the owner 
of the cargo, tho master was prevented forwarding 
the cargo to its destination, it was decided that the 
whole freight was payable.^ 

Some of tho more ancient winters on maritime law, 
mention the case of goods put on board a ship 
without the knowledge or consent of the master or 
owners. It is evident that in such a case no 
contract for conveyance is made, but, nevertheless, 


* Metcalfe % The Biitannia Iron Works Oo,45L B 817, 
s c 46L J Q B iU 
= ThoTeutoma,41L J. Adm 12 

■* The SoWom&ten, 36 L. J, Adm 5 , Law B. 1 Adm 290 < 
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ih W4 f,r, tifilKin,, ■ftilllH* entitled to 

tl(' i t ( ‘ :l!» |i»r tho 

I'u’.!.* lisa) !*-•' ournul Ivfnu* artnal doliverj of 
t’,H' i*-!'!*!-, il to"y hn\\* bn-n brunglit to tlio port 
f‘f !<:uh tt> In* according totlie 

'’>tU of U.hicjf,' 

Amtrding to the hv, «)f jw a rule, freight 

js lurmnl In* the curriaixf' atui arrival of tlio goods 
rtudy to he delivered to the raerelumt.' Thus, man 
Jiction for irtutfhi by the whtpowner, \tlicre, by the 
tiTiii'n of the cliarttr-party, two-tlmak of the freight 
wan imyahle on right ile!i\ery of the cargo, it was 
ludtl that the paynicut of freight and ilehveiy of the 
cargo mu^t bu bimultancuua actrf, am! that if in point 
of fact they could not take place siinultanoously, it 
must bo shown that each party was ready and 
willing to perform his part of tlio contracts 

So, where tlio charter-party provided that freight 
should bo paid at tho rate thcroiii specified, the 
cargo to lie taken alongside and to be taken from the 
ship’s tackle at the port of discharge free of risk and 
expense to the sliip. The master roqmrod payment 
of tho freight for the amount of the cargo delivered 
each day over the ship’s side into the consignee’s 
boats, and refused to deliver any more cargo, on the 
consignee’s refusing to pay on delivery as required. 

^ McLach on Sh , p 370 

® Cargo ex Aigos, 42 L J Adm 49 , Law E 5 P G. 169. 

« Dakm?? Oxley, 33 L J C P 116, 12 W E 557 

^ Paynter t? James, 15 L T 661, Law E 2 0 P. 348. 
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It was kill, tluit it %.i-> rl'.ir fn 
tkt the intention of tie |urHe-' wiin tlmi the 
should, on the nm\.,i id tin "ieiJ at the port of 
destination, deliMi*, aiut tiiet the eini-'-igtii'es t»lionl<l 
receive, at the J'lnp'^ Mde t and tiuit on 'lUcli delii erv 
and receipt the nia'^tii' eLweil to he re'«|K>n.''ib!e, or 
to have any lien on the '^ood", he %5i't jeeiifieti in 
refusing to discharge tin* cargo luthoat at 

the ship’s of the fnn'tht on the quantity dehvcml 
each day, for his lien aouhl he given up by delivery 
of the goods.' 

The law implies no contract on the part of the 
consignee, or mdorhoe, to pay freight, morel} from 
the reception by him of iho goods, hut it amounts to 
evidence from winch a jury would bo warranted in 
finding that the consignoo or indorsee contracted 
thereby to pay freight.-’ 

If freight IS made payable upon the performance ot 
a condition, such as the right delivery of the cargo 
at a port named, no freight bccomos duo until the 
performance of such condition ; unless the consignee 
dispenses with tho performance of such condition, or 
voluntarily accepts the goods at an intermediate 
place, or renders the porforcianee of the condition 
impossible. 

Where by a hill of lading the goods were to be taken 
out within twonty-four hours after arrival, and the 

^ Black V Bose, 2 Moore P* C 1? S 277 s 12 W B 1123 
“ Sandeisw Vaimller, 4 Q B 260, ^ c 12 L J Ex 497, ZwiP 
clienbart v Henderfeon, 23 L J Ex 23i 
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K n tl'.f I'rMh. r ji’.u'i* t’ur -ijipto havogouoto 
W Sit; *lu' in.i'h'i hiuk ttso vessel to 

llunilinsi’ :u><l Trniaill.*, l»ut In uig |Ht, rented from 
vi t1v‘'e pnri-^ f»n t!u' .Nimo roddoiij lie 
i<tinwiUt*lI<i\r<<aH!U‘aY>'nsi ttu* inuer harbour for 
four thus. lull (sf Liihii '4 b.'iviug bwu presented, 
ju>r an;, retpu--! inaiic U) tlfinvr tiin goods, lie 
brought tlu- cargo back to Knghuui. In a suit for 
fVtnglit, It wa'i lu‘id, tlmt though it might be the 
ordinan comsc, and that in tbemHuai state of things 
ill the port , the* ipiay would have bt'on the proper place 
for the ship to Inuo gone to for h(‘i’ discharge, yet 
that thi^, being an implied duly only, it did ii5tamount 
to an engagement to go there at all events and under 
all circumN-' aiices, and that the master being ready 
and able to give delivery in the harbour, and having 
kept the goods a reasonable timo thero for the 
purpose, the freight liad been oarnedd 

If the vessel is disabled by a tempest, or is 
otherwise physically incapacitated from performing 
her destined voyage, the shipowner is entitled, m the 
event of the goods being forwarded by the master 
to the port of discharge m another vessel, to the 
full amount of the freight originally contracted for, 

^ The cargo ex Argo*?, 42 L J Adm 49 
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alihoogli the freight paKl h}* the ma'itcr for the 
completion of the voyage hy another \eRHel ^ras 
less than that agreed on in the original hill of 
lading.^ 

If the outward and the homeward voyagea aro 
mtonded by tlio contract to be distinct, tlien fho 
freight for the outward voyage x’lill become due upon 
its completion, and will not be alfcetod by the non- 
completion of tho homeward vojage.' 

As freight is payable upon the riglit and truo 
delivery of goods at their port of destination, the 
circumstance of their being in a damaged condition, 
■whether by the fault of the master or crew on tho 
voyage, or they have become damaged from an 
intrinsic principle of decay naturally inherent m the 
commodity itself, whether active in every situation, 
or only m the confinement and closeness of a ship, 
freight will become payalilo for the same upon their 
delivery to, and acceptance by, the merchant® 

Thus, in the case of the ship ‘‘York,” which was 
stranded off Margate and sank under water, whereby 
a great portion of her cargo, consisting of pepper, 
was greatly damaged by sea-water, but was got out 
of the ship by persons sent down by the charterers 
and taken to London in vessels, the ship was 
subsequently raised and brought to London with a 
small portion of the cargo still on board The 

^ Sliipton o Thornton, 9 Ad & E 314 , Matthews Gibbs, 3 
11 &in, 300 

® Smith V 'Wilson, 8 last Rep 437 

® Gibson Sturg6,24L J lx 121 
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\ n- i « l‘t ! i i’L< t '' td'm > on delivery in London 
%<4‘n' iifind to III* tuneh h.Mtni nm! djimaged by tho 
the in rand f’rt*w in not luumg given 
tin cii*!-! vtatldaiiou on the voyage, this 

%a'» held to lie no aiHaer io an action for freight for 
llu’ chi'll** ill In I red.’ 

If the eon ‘^ignw of stood >4 accept any benefit by 
the carriagy, he cannot defend himself from the 
payment on the ground that the goods have been 
damaged by the master m carrying them, though 
the damage exceed the amount of tlie freight^ 
Where, by a charter-party, a ship was to load at 
Colombo or Oochm, from the charterer’s agents, a 
full ami complete lading, and proceed to London 
and dmcluirge there, fire and other dangers of the- 
sea excepted, and a lump bum freight of i55,00(> was 
to bo paid after entire discharge and right delivery 
of the cargo. Part of the cargo was lost by fire, 
without any default of the master or crew, and the 

^ Hofeham v East India Co , cited m Abbott on Sb , 199- 
® Lutwidge V Gtqj, oiteim Abbott on Sb., 324 
Davidson v Gwynne, 12 East Rap 381- 
* Shields n Davis, 6 Taunt 65. 
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remainder was delivered in London ft was Indil, 
tliafc tlio sliipowner was cnfeitk'd under the clmrtor- 
party to tke full lump sum freight.* 

Where freight is made payable by the contract, 
at a fixed rate, for a fi.xed period, as at so much per 
mouth, week, &c., the general rule is, that freight 
accrues due at the expiration of each of the periods 
specified, and continues paj able if the slop ih detain- 
ed during the voyage, if such detontioii does not 
discoutmue the voyage or suspend the contract, ami 
does not proceed from the default of the shipowner." 

In such a case, if a ship freighted on time is 
captured and detained some time, and afterwards 
recaptured and liberated, and the voyage is then 
completed, the shipowner may recover freight for the 
whole period, as if the voyage had never been 
discontinued, and as if the detention had arisen from 
contrary winds ® 

The stipulation in a charter-party, that freight 
shall be paid “ subject to insurance,” means merely, 
that freight is to he paid subject to deduction for 
premiums on insurance ; but not that msurance by 
the owner is a condition precedent to his recovery 
of freight.^ 

Although readiness to dehver the goods at the 

^ Tho Merchant Shipping Co v Armitage, Law E 8 C P 460 , 13 
L J Q B 24 , Eohmson o Knights, 42 L J 0 P 211, 

2 Havelock » Geddes, 10 East Eep 555, Moorsomc Greaves, 2 
Camp 627 , Eipley v Soaife, 5 B & C 167 
•* Moorsom v Greaves, 2 Camp 627 
* Jaok&on v Isaacson, 27 L J Ex. 392, 
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place of destmation is, iii general, necessary to 
entitle the shipowner or master to the freight, yet 
with respect to living animals, whether men or 
cattle, which may die during the voyage, without fault 
or neglect on the part of the persons belonging to the 
ship , it is said, that if there is no express agreement 
whether the reward is to be paid for lading, or 
for transporting them, freight is payable as well for 
the dead as for the living If the agreement was to 
pay for lading and undertahing to carry them, their 
death will not deprive the shipowner or master of 
the reward But if the agreement was to pay 
freight for transporting them, then no freight is duo 
for those that die on the voyage, because as to them 
the contract is not performed. '■ 

If the shipowner fails to carry the goods for the 
merchant to the destined port, the freight is not 
earned. 

If freight IS made payable upon the performance 
of a condition as the right delivery of the cargo at 
a port named, no freight becomes due until the 
performance of such condition, unless the consignee 
dispenses with the performance of such condition, or 
voluntarily accepts the goods at an intermediate 
place, or renders the performance of the condition 
impossible. 

In the case of the “ Soblomsten”® the following 

1 McLach ott Sh , 397 , 1 Kay on Sli , 297 

a Dakm » Oxley, 83 L J C P 115 

® law’s 1 Adm 293, &ee also Hiintei -y Pnneep, 10 East* Ilep. 
378 ^ Mulloy Backer, 5 Eai&i Eep 816 
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rule was laid down, that no freight is payable if the 
owner of the cargo against his will is compelled to 
take the cargo at an intermediate port. 

Thus, where a cargo of rice shipped atBatayia, was 
by the bill of lading to be dehvered at Rotterdam, 
to the plaintiff, he paying freight for the same. The 
vessel having encountered a hurricane, was compelled 
to put into the Mauritius, where the nee having 
been found to be damaged, and in a state of rapid 
putrefaction, was, of necessity, sold by the master, 
who acted bond fidot but without the knowledge of 
either the shipper or the shipowner. It was held, 
under these circumstances, that no freight was due, 
for the shipowner was not ready to carry forward the 
goods to the port of destination in his own or another 
ship, and consequently no inference could arise that 
the shippers were willing to dispense with the further 
carriage, and accept the delivery at the intermediate, 
instead of the destined, port.^ 

So, where a ship was chartered by the defendants 
for a voyage from Liverpool to the Havana, and 
loaded by them as a general ship, the freight being 
payable to the master. She went aground on the 
coast of Ireland, but subsequently she was got off with 
her cargo, both being damaged. S , who represented 
the freighters, visited the vessel, and was requested 
by the master “ to act on behalf of the owners to 
the best of his judgment and ability.” S. caused the 
cargo to bo taken out and sent back to Liverpool in 

^ Vlieiboom o Olupmciii, 13 L J £i 384 

18 
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another ship, which he himself engaged for that 
purpose. The ship went to Dublin, and was there 
repaired When the goods arrived at Liverpool, the 
charterers, on account of their damaged condition, 
determined to sell them. Before the sale took place, 
however, the master claimed the entire freight on 
the goods to the port of destination, or that they 
should be detained to proceed in his vessel when 
she was repaired. The defendants refused to accede 
to this, and proceeded to sell the goods In an 
action by the master against the defendants for 
wrongfully preventing him from carrying the goods 
and earning freight, the jury found, in effect, that the 
course taken by the charterers was the reasonable 
one to take, having regard to the interests of all 
parties concerned, and that no freight was payable 
by them as charterers ^ 

The mere shipment of the goods may amount to an 
implied contract on the part of the shipper to pay 
the shipowner a reasonable rate of freight for the 
carnage , but where two charter-parties were entered 
into, each in ignorance of the other, and the bill of 
lading was capable of being applied to the one charter- 
party as to the other, it was held, that the bill of 
lading, being ambiguous, was neither a contract nor 
evidence of a contract to pay height. 

Thus, where the master of a ship chartered her to 
L , a ship-broker, to carry a quantity of iron at a 
tonnage scale. By the terms of the charter-party, 

^ Bla&co V Me teller, 32 L, J C P 284, 
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freight was to be paid on signing bills of lading, the 
owner to have an absolute ben for freight. L. re- 
chartered the vessel to T., on the same terms except 
as to freight, which was higher than the first charter- 
party. Neither the master nor T. knew of the charter- 
party entered into by the other. T. shipped the iron 
and obtained bills of lading for the same, which was 
to be delivered, freight being payable as per charter- 
party. The master did not claim the freight on 
Signing the bills of lading, and delivered the cargo 
without insisting upon his lien. L. in the meantime 
obtained the freight clue from T , and becomiug bank- 
rupt, the freight due under his chai ter -party was not 
paid to the shipowner. It was held, that the ship- 
owner was not entitled to recover freight from T. as 
shippers of the iron, inasmuch as no contract could 
be implied on the part of T. to pay freight to the 
shipowner, both parties having made a mistake as 
to the charter-party referred to in the bills of lading, 
and were consequently never ad idemd 

Where the period is fixed at which the freight is to 
become payable, as at the time of the arrival of the 
ship at her first destined port, this being a condition 
precedent to the owner’s right to recover freight, 
none is payable where the vessel does not arrive at 
the first destined poit 2 

If the freight is made payable on the arrival and 
discharge of the ship at a particular port, and the 

^ Sclimidt V Tiden, 43 L J Q B 109 

^ OiJiibon t’ MeiuleKi 0 B & Aid 17 
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voyage is interrupted by the seizure of tlie sliip, and 
on the vessel being liberated tbe slnpownor offers to 
complete tbe voyage, tbo cbarterer’s refusal to do so 
does not entitle tbe shipowner to freight , for if tbo 
owner bad done all that be offered to do, still it would 
have amounted at most only to an endeavour on bis 
part to prosecute and complete the voyage, and to 
procure, as far as in him lay, tbe arrival and discbargo 
of her at her destined portd 
If tbe master abandons bis vessel, as where she 
becomes a derelict, be loses all right to freight, or to 
carry on tbe cargo. Thus, wliero a ship damaged 
in a collision was abandoned by her crew, and 
afterwards saved and brought into a port, and tbo 
shipowner offered to take tlie cargo to tbe port of 
destination. Held, that the contract between tbo 
shipowner and tbe owner of tbe cargo was put an 
end to by tbo abandonment, and that tbe shipowner 
was not entitled to any freight 
By a bill of lading for cement shipped for Sydney, 
freight was to bo paid within three days after arrival 
of ship, and before tbe delivery of any portion of tbe 
goods specified in the bill of lading. On tbe day of 
arrival at Sydney, tbe ship caught fire, and bad to bo 
scuttled. When tbe ship was raised, it was found 
that tbe cement was utterly destroyed by tbe sea 
water. Hold, m an action for freight by tbe shipowners 
against the shippers and consignees of this cement, 

1 Smith V Wilson, 8 East Bep 444 

» The Kathleen, 43 L J Adm 39 
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tliat the freight upon the special contract was cine 
only m the case of the plaintiffs being ready and 
willing to deliver the cement in specie during the 
three days after arrival of the ship.^ 

The mode of ascertaining the amount of 
freight IS as various as the contracts on which it cniated 
depends. 

When goods are conveyed by a general ship, the 
rate of freight is fixed, either by express agreement, 
or by the usage of trade. 

In the case of a charter-party, if the stipulated 
payment is a gross sum for an entire ship, or an 
entire part of a ship for the whole voyage, the gross 
sum will be payable, although the merchant have 
not fully laden the ship , and if a certain sum bo 
stipulated for every ton or other portion of the ship’s 
capacity for the whole voyage, the payment must be 
according to the number of tons which the ship 
IS proved capable of containing, without regard 
to the quantity actually put on board by the 
merchant.^ 

But evidence is admissible to show that the cargo 
supplied IS a full and complete cargo, according to the 
custom of the port of loading.^ 

Where the ship was described in the charter- 
party as being “ of the measurement of 180 to 200 
tons or thereabouts, ” it was held to be no excuse 

1 Duthie V HilLon, 3 Asp Mar Law Oa 16G 
^ Hiinliei V Fiy, 2 B & Aid 421 
Cliithbert v Cunminejj 24 L J Ex 310 
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for not loading lier that licr tonnage was 257 tons 
only.^ 

But if tlie merchant has stipulated to pay a 
certain sum per cask, or bale of goods, tho payment 
must bo m the first place according to the number 
of casks, or bales, shipped and delivered,'^ and if ho 
has further covenanted to furnish a complete lading, 
or a specific number of casks or bales, and failed to 
do so, ho must make good the loss which tho owners 
have sustainod by his failure.® 

If an entire ship be hired and the burthen thereof 
evpressed in the charter-party, and the merchant 
covenant to pay a coitam sum for every ton, &c., of 
goods that he shall put onboard, but do not covenant 
to furnish a complete lading, the owners cannot 
demand payment for more than the quantity of goods 
actually shipped.’’ 

Where the merchant engages to pay a certain sum 
for every month, week, or other period of the voyage, 
the risk of tho duration falls upon the merchant and 
in the absence of any stipulation to the contrary,^ 
the computation begins from the day on which the 
ship breaks ground in prosecution of the voyage,® 
and continues during the course of it, inclusive of 
unavoidable delays not occasioned by the act or 


1 WindlG u Baikci, 21^ L J Q B 340 

2 McLacU on Sh , 122 

5 The Soatliampfcon Slioam OolliGiy Oo v Okike, LawE 0 Ey 53 
^ MoLach on Sh , 423 
® Pemvick v Bojd^ 15 Af & IV G32 
^ Cnrhug v Bong, 1 B & B 631, 636 
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neglect of the owners or master, or by such circmn- 
stances as work a suspension of the contract for a 
particular period Thus, height in such a caso is 
payable for the time consumed in necessary repairs 
during the voyage, if it do not appear that the ship 
was insufficient at the outset, or that there was any 
improper delay in repairing her.^ 

Wheie the ship is freighted by the month, a 
calendar, not a lunar, month is to be understood - 
When the parties have stipulated for a full and 
complete cargo of particular kinds of goods, to bo 
carried respectively at specified rates of freight, and, 
as the event may be, the ship is sent home empty, or 
only part loaded, or is loaded m whole or m part 
with goods to winch the rates are not applicable, 
the following are the rules upon which height is 
calculated — 

Where the intention of both parties to the 
contract is obvious, that freight should be earned, and 
if that IS rendered altogether impossible or partaally 
nugatory through fault of the freighter, damages to 
compensate the loss are recoverable by the shipowner.^ 
The measure of damages is determined not by 
what IS reasonable, but by what is stipulated speci- 
fically between the parties, who thereby evince an 
intention to ascertain their rights and obligations, 
even in those cases in which they contract for 

Eipleyi) Scaife, 5B &0 167 , Havelock » Geddes, 10 East Eep 
555 

^ Moorsom v Greaves, 2 Camp 627 , Jolly » Young, 1 Esp 180 
“ Gximmv Tyiie,31L J Q B 121 
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powGi’j in addition, to load “otlier lawful mercliandiso,” 
or “ other goods,” without appending thereto any 
particular or general rate of ft eight ^ 

Generally speaking, where there are several ways 
in which the contract might be performed, that 
mode IS assumed as the measure of damages, which 
IS least burthensome to the defendant, and least 
profitable to the plaintiff, subject, however, to any 
exception expressly provided for by the parties in 
their contract. 

The cases of Thomas v. Olarko,^ and Gethor u. 
Capper,^ elicited the general principle, now an 
established rule of law, that by all such contracts the 
parties clearly evince an intention that for other 
goods besides the enumerated articles the shipowner 
is entitled to freight, the amount of which is to be 
determined not upon a quantum meruit, but in 
accordance with the rates specifically mentioned in 
their contract.^ In the absence of any express 
contract for freight, the remuneration will be 
determined by what appears upon eridonoo of the 
current rate of freight at the time between the same 
ports, to be reasonable.® Fi eight for goods stowed 
in the cabin is not to be governed by the rate 
applicable to the rest of the cargo.^ 

G ether v Capper, 21 L J 0 P 69, 71 
a 2Staikie,l50 " 21 L J C P 69 

■^'Waiienv Peabody, 19 L J C P 43, CooLbmnr Aleiandei, 18 
L J C P 74 

» Miller D Woodfall, 27 L J Q B 120 , s, c 8 El & B1 493 
« Michesoa v Nicol, 21 L.'J Ei. 323 , Mitchell v Editheii, 2 Bing. 
N 0 555, b c 5L J 0 P 154 
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Bespectmg the freight to be charged on the weight 
or bulk of the cargo, whether it be on the quantity 
at the port of shipment or at the port of delivery, 
the general rule is, that where freight is payable by 
the ton, by admeasurements, by the package or barrel, 
or where different portions of the same cargo are 
shipped upon distinct and sepaiate terms as to 
freight, freight must be paid for what is delivered.* 
It has been held that the words, “ Freight payable 
on the intak'^ measure of the quantity delivered,^’ in 
a charter-party, means that the freight to be paid 
was on the measure put upon the timber when 
measured at the port of loading, and not on the 
quantity delivered, measured according to the intake 
mode of measurement, at the port of discharge.2 
If goods increase in bulk on the way, freight is due 
only on the amount shipped. ^ 

If freight IS payable by net weight delivered, “ the 
shipowner is entitled only to freight on the amount 
dehvered.”^ 

As a general principle, freight, in the absence of 
special agreement to the contrary, becomes payable 
only on so much cargo as has been both shipped, 
carried, and delivered. 

1 Eitchio 11 Atkinbon, 10 Bast Hep 295 , Christy ii Bow, 1 Taunt 
300. 

^ Spaight 0 Famwarth, 49 L J Q B 346 
Gibson «i, Sturge, 24 L J Ex 121, Tally Terry, 42 L JOB 
240 

Coulthurst® Sweet, Law R. 1 0. P 649, Buckle n Knoop, Law 
E. 2 Ex 125, 333 
19 
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If less lias been shipped than has been delivered, 
as in the case of cargoes which heat under seawater 
damage, freight is payable on the lesser quantity 
sbpped If less lias been shipped and carried than 
has been delivered, as, for instance, m the case of 
goods which are compressed during the voyage and 
expand on being unloaded, freight is payable on the 
compressed and not on the expanded measurements. 
If, on the other hand, less has been delivered than 
shipped, as in the case of goods lost on the way, 
then freight would be payable only on the quantity 
delivered ' 

owner of a ship has a right to commit to any 
pajciMo. person abroad the office of collecting the freight, and 
if the shipowner sends an order to a house abroad to 
collect the freight, that takes the freight out of tho 
hands and control of the master. 

The owner ha? undoubtedly the primary right to 
receive the frcigbt, and to sue tho consignees of tho 
goods for it, and ■whether the master has any right 
to receive the freight from them as against his owners, 
will depend upon the question whether he has any 
hen upon the freight/ The master of a ship has no 
prospective hen on the freight, and cannot insist 
on having it paid to himself, although a payment to 
him, IE the absence of any notice by the owner to the 
charterer to withhold it, would be a good and valid 
payment 

' Spaight V Fainwarth, 19 L. J Q B 348. 

® Smith t) Plummei, 1 B & Aid 581 
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So, where freight is payable generally under a bill 
of lading, or under a charter party, which does not 
specify to whom freight is to be paid, the master 
cannot maintain an action for the freight if the owner 
demands and receives it.^ 

The shipowner will not lose the freight due to 
him even where the master Ligns bills of lading 
making it payable to others. Thus, where the agents 
of the charterers at the outward port made advances 
to the master, on condition of the ship takmg goods 
home for them on the return voyage, under bills 
of lading making freight payable to them, or 
their assigns, at the port of delivery, and bills 
of that tenor were signed accordingly , it was 
held, the master acted in excess of his authority 
in signing such bills, and the shipowner’s hen on 
the cargo for unpaid freight was not prejudiced 
thereby.® 

If the owner part with his property m the vessel 
during the voyage, the freight is payable to him who 
IS owner when it is earned,’ and accruing freiglit 
passes to the mortgagee of a ship who takes posses- 
Sion before the conclusion of the voyage. ^ 

If the owner charter his vessel to another, who 
puts her up as a general ship, the freight afterwards 

^ Atkinson v Cotes worth, 3 B & C 647 
® Reynolds v Jos, 13 W R 968 
’ Morrison v Parsons, 2 Taunt 407 

* Dean v M’Ghie, 4 Bing 45, seo Willis o Palmei, 29 L J 
a p 194 



148 


LEGAL EFFECT OF THE CLAUSES 


The effect 
of freight 
being 
made pay- 
able m a 
particular 
manner 


earned by her in that capacity is payable to the 
charterer, subject to the owner’s lieu.^ 

If the shipowner or master contracts by the bill 
of lading, charter-party, or otherwise, that the 
freight should be payable after the delivery of the 
cargo, or before the goods reach their destination, 
or within a certain fixed time after the sailing 
of the ship, or at a fixed time after the ship is 
reported inwards; the hen for freight will be 
destroyed. 

Thus, where the freight was “to be paid on unload- 
ing and right delivery of the cargo, less advances m 
cash at current rate of exchange; one-half of the 
freight to be advanced by the freighter’s acceptance 
at three months, on signing bills of lading” ; the 
charterer gave his acceptance to the agents of the 
ship, who thereupon endorsed upon the bdl of lading, 
“Received on account of the within freight £301 17s. 
fid. as per charter-party.” The charterer endorsed 
the bill of lading and forwarded it to the plaintiff at 
Alexand,ria, who demanded delivery of the goods on 
payment of the remaining half-freight. The charterer 
having become bankrupt, the master refused to part 
with the goods except on payment of the whole 
freight ; and in an action against him to recover back 
the sum which had been paid under protest, it was 
held, that the defendant had no hen on the cargo 
for the half- freight represented by the charterer’s 

^ Marquand v Bannei*,6El &B1 232, Small Moates, 9Bmg. 
674 



FREIGHT PAYABLE m A PARTICULAR MANNER. 


149 


acceptance, and that the plaintiff was entitled to 
recover the amount/ 

So, where freight was to be paid at London two 
months after the ship cleared at the Custom-house, 
it was held, that the payment for hire of the ship 
being made quite independent of the dehvery of any 
cargo, no question as to a hen for freight by the 
master arose, and the charterer was entitled to 
remove his goods from the vessel, upon paying all 
reasonable charges for such re-delivery.® 

And where freight was to be paid on unloading 
andP right delivery of the cargo in cash, two mouths 
after the vessel’s inward report at the Custom-house, 
it was held, that as the freight was not payable until 
two months after the inward report, the shipowner 
had no hen on the cargo for the freight.^ 

As against an assignee for value, the owners are wiien the 
estopped by a statement in the bill of lading of the eXpped 
rate of freight, though merely nominal, or from offr«gh^ 
denying that freight has been paid where the bill of Xif 
lading contains a statement to that effect I'or 
instance, where a bill of lading stated that the freight 
had been paid in Bengal, but the same, through the 
fault of the shipper, had never been paid, it was 
decided that the shipowners had no lien on the cargo, 

1 Tamvaco v Simpson, Law U 1 C P 363 , Poster » Oolby, 28 
L J Ex 81 

“ Thompson t? Small, 14 L J 0 P 157 

® Alsager v The St Katherine’s Dock Oo , 15 L J Ex 34 , Lucas 
V Nockells, 4 Bmg 729 , Oliyer » Mnggeridge, 7 W E 164 , Shand 
D Sanderson, 28 L J. Ex. 278 
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and could not recover payment of tlae freight from 
the assignee of the bill of lading But the owner of 
the ship has a lion on the goods of the charterer, or 
the freighter, which have been put on board under a 
charter-party of which he has notice, as long as the 
owner retains and holds possession of the ship ^ 

The bill of lading usually provides for the delivery 
of the goods on payment of freight with primage and 
average acoustomod. The word ‘"primage” was 
formerly used to denote a small payment to the 
master, and was m the nature of a gratuity which he 
was to receive to his own use for his care and tronyble, 
unless he had otherwise agreed with his owners, and 
was made by the freighter to the master of tbe ship 
upon delivery of the cargo. This payment appears 
to be of very ancient date, and to be variously 
regulated in different voyages and trades. It was 
sometimes called the master’s “bat money” or 
“pocket money.” In virtue of long usage it 
maintained its place until lately, notwitbstandmg tbe 
jealousy of tbe common law, wliicb allows no man 
to have an interest against bis duty,® and was 
recoverable under tbe bill of lading, tbougb not 
mentioned in tbe charter-party. 

By the modern usage of trade the term “ primage” 
no longer signifies the gratuity or reward which the 

^ The Morcantilo atid Exchange Bank 'i? Gladstone, Law R 3 Ex 
233 , Hovyard tj Tucker, 1 B & Ad 712, 9 L J KB 108, Cam- 
pion t? Colvm, 3 Bmg ¥ C 17 , 5 L J C P IT S 317 

^ Tkonipson v Havelock, 1 Camp 527 ? Diplock t; Blackburn, 3 
Camp 43 
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master receives. Grratuities are still given to ship- 
masters, hut not as primage, though it may be still 
a question whether, relying on former decisions, a 
ship-master might not recover against a consignee 
or owner for primage. Primage is ordinarily fixed 
at a certain percentage on the freight, and in reality 
forms a portion of the freight which the shipowner 
receives for in cases of general average it is the 
practice to deduct this percentage or primage from 
the value of the cargo for contribution. The cargo 
may bo made responsible, and generally is made 
responsible, by the terms of bills of lading, for the 
master’s gratuity, but not as for primage. This is 
one of those instances m which a term has not only 
surnved its ancient use, but has come to be applied 
to something essentially different to that which at one 
time it signified. The ship-master nowadays receives 
his fee or gratuity, but the “ primage accustomed” 
passes into the hands of his employer, forming 
virtually a portion of the hire of his ship. The ship- 
master is entitled to his gratuity where it is stipulated 
in the charter, and it may he recovered by an action 
at law ; but if he were to sue for a percentage on the 
cargo, he would probably he met by a plea of the 
custom of the carrying trade, under which custom 
that percentage goes to the shipowner. By the 
custom or usage respecting primage, is meant the 
custom as to its payment or appropriation In 
some trades the usage does not allow primage to 
bo taken or charged; for instance, in the Forth 
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American trade it is not usual to charge primage 
on timber cargoes. And in the case of Vose v 
Morton/ decided before the Supreme Judicial Court 
of Massachusetts in 1856, it was shown to be an 
universal and weh understood practice to pay no 
primage in the American ports. In England, 
however, although bills of lading are drawn which 
do not stipulate for the payment of primage, yet the 
usage is the other way, and, as a general rule, the 
primage is stipulated for and paid , but always, as 
stated, to the shipowner. The ship-master has 
nothing to do with it, and never receives it except 
on account of his employer. His gratuity is a fixed 
sum, not a percentage, and to this he is considered 
to be entitled 

Average, usually named with primage, is scarcely 
now a reahty , it denotes several petty charges, which 
are to be borne partly by the ship, and partly by the 
cargo, such as the expense of trimming, beaconage, 
and other trivial expenses of the shipowner, incurred 
in the navigation. The particulars winch fall undpr 
this head and the mode of distributing the charge, 
depend entirely on usage. 

This and the preceding article of primage are often 
commuted for a specific sum or a certain percentage 
on the freight.® 

“ Ship II* IS settled by the authorities that by the law of 
io?fc« England, a payment in advance on account of freight 

^ 5 Gray 594 , cited in Parsons on Sh , vol. 2, p 4, 

* McLacih on Sh , 419-497. 
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cannot bo rocovorecl back m tlie event of tbo goods 
bomg lost. Coekburn, 0 J., in Byrne v. Seliilierd 
said, “I regret that such should be the law. It 
seems to mo to bo founded upon an erroneous 
pnnciplo, and to be anything but satisfactory I am 
emboldened to say this upon finding that American 
authorities of the highest class have settled the 
Ameiican law upon a directly opposite principle, 
and also that the law of all othor European nations 
!S in conformity with the principle of the Amoiican 
law, and contrary to our law. It seems to have 
boon so settled by the law of Erance and Germany 
lor a very long period. Talin even doubts the wisdom 
and propriety of allowing any exception whatever 
to the rule that an advance on account of freight 
shall be repaid in the event of the goods perishing, 
and the freight being no longer payable. I soo liy 
Bodarrido’s great work upon commercial law, that at 
tho time of framing the French Code do Oommerco, 
it was very anxiously discussed whether such an 
exception should be introduced into the Code Ho 
says that the freedom of contracts prevailed, and 
tlioroforo that exception was inserted in tho D02u(l 
article of tho Code, which provides, m tho absence of 
any stipulation to tho contrary, a payment madvaueo 
on account of freight shall bo recovered back iii tho 
event of tlio freight not bomg earned by reason of 
tho goods perishing.” 

In this ca^e, the ship had been chartered for o 


2U 


' JOL. J D\ i:? 
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liomowarcl voyage from Calcutta, witli an option to 
tliG cliartcrers to send her on an intovmediate voyage,. 
“ freight to he paid as follows £1,200 to bo advanced 
to the master and to bo deducted, together with 1;| per 
cent, commission on the amount advanced, and cost 
of insurance, from freight on settlement thereof, and 
the remainder on right delivery at port of discharge.” 
The master was also “ to sign bills of lading at any 
current rate of freight required, without prejudice to 
the charter-party, but not under the chartered rates, 
unless the difference be paid in cash.” 

The charterers elected to send the vessel on an 
intermediate voyage, and paid the £1,200, and re- 
quired the master to sign bills of lading below the 
chartered rates The difference, amounting to £737, 
was demanded from them by the master, but they 
refused to pay it, claiming to set off against it the 
advances made on account of the vessel The vessel 
was lost on her way to the intermediate port It 
was held, that a payment m advance on accounc of 
freight could not be recovered, even though the 
voyage fail , and that, according to the terms of the 
cliarter-party, the payment of the differonoo was to 
bo a payment in the naluro of freight, so that if the 
defendants had paid the difterence in advance, they 
would not have been entitled to recover it , and that 
therefore the shipowner was entitled to recover the 
amount from them, notwithstanding the failure of 
the voyage. 

Whore a stipulated sum is agreed to be paid for 
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freight, at all events at the port of lading upon the 
taking of goods on board to be carried on a voyage, 
the shipowner, if it is not paid, may recover the 
same from the shipper, notwithstanding the fact that 
the goods have been lost on the voyage, and, therefore, 
that as they have not been earned to their port of 
destination, freight, strictly speaking, had not been 
earned.^ 

When money for the carriage of goods by sea is 
payable at the port of destination, “ ship lost or not 
lost/’ and the ship is wrecked upon the voyage, the 
shipowner has no lion upon the goods, although the 
money to be paid for the carriage thereof is described 
as “ freight” in the bills of lading. 

Thus, where goods were shipped on board the 
plaintiff’s vessel, to be carried to L. under bills of 
lading whereby the freight was to be paid at L., 
“ ship lost or not lost ” Upon the voyage the plaintiff’s 
vessel was totally wrecked, and they thereupon 
abandoned the adventure, and took no steps to 
save either the ship or cargo The defendants, 
under the instructions of the underwriters, saved 
a portion of the goods mentioned in the bills of 
lading, and forwarded them to L A dispute 
having arisen as to whether the plaintiffs were 
entitled to a lien for the freight mentioned in the 
bill of lading, a memorandam was drawn up between 
the plaintiffs and the defendants, stating that the 
plaintiffs having claimed a lien “ for the original 


' AntUew v Mooiliouse, Taunt 435 
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tioiglit upon ihe goods saved, without nllowaiico for 
tho forwarding freight and expenses,” the defendants, 
the owners of such cargo, had agreed to deposit the 
amount of tlio plamtiirs claim to abide the event of 
an action. A special case having boon stated for 
ihe opinion of tho court, it held, that upon the 
agreement the only question to bo argued was 
wliethor the plaintiffs could lawfully claim a lieu , 
that they were entitled to no hen, and that judgment 
must bo given loi’ tlio defendants. In this case it 
was doubled wliothor, under tho circumstances winch 
had happened, the plaintiffs were not entitled to 
recover tho amount of the “freight” from the parties 
to tho bills of lading' ‘ 

Oortam goods were shipped at Liverpool for 
Sydney, New South Wales, dohvorablo under tho 
bill of lading, to order or assigns, ho or they paying 
freight for tho samo as per margin , and in the margin 
appeared tho sums due for freight, but the following 
words were added ‘‘height payable in Liverpool to 
/Eaoas Macdonuoll, one month after sailing, vessel 
lost or not lost. ” Tins bill of lading passed into the 
bands of tho appellants, morohauts in Sydney, as 
indorsees for value, and when the ship ariivcd, they 
demanded delivery of tlio goods, but tbe master ' 
I'e fused tins except on payment of the freight in tho 
bill of lading, which had not been paid in Liverpool. 
Upon those facts the Judicial Oommittoo of tho Privy 

^ Nelson Tiic A^socntiou foi ilie PioloctLon of CommcrciaS 
Intel J 0 P 218- 
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Council held that as it was money to be paid in advance, 
andtheiefore not freight, no lion existed under the 
circumstances of the case before them.^ 

In Eussell v. Niemann® the construction which the “Oondi- 

ilom a'=} 

Court placed upon the words “paying freight for the 
said goods and all other conditions as per charter- 

Note— ThQ autlior lias been faTOiired by Mi Eobeit Biowiij 
Sccretaij' to tlie Stmdeilaiid Shipowner’ Society, witli the following 
lemarks on tlio subject of the clause ship lost oi not lost in the bill 
of lading “ This is not an unusual clause when a ship tabes in a 
gcneial cargo and the fi eight is paid in advance In such cases, the 
ownci of the goods pays the premium on nibuianco of li eight us 
well as on insurance of goods In calculating the laio of fieiglit lie 
ought to pay, ho deducts what ho has to pay foi msuiancc, and pays 
the shipowner that much less He then, if so ugiOod, pays llio ship- 
owuei freight in advance at the poit of lading, or within a fixed time 
aftor sailing If the ship bo lost, the shipownei still gets his fi eight, 
and the ownei of the goods having insured fhe height as well as the 
goods, gets horn the undoiwnteis then Ml max ke table value {t e 
piimo cost and freight) at the port of discharge This method oi 
dealing becomes almost a necessity when a ship takes in a gencial 
cargo, consisting of various kinds of goods at vaiioiis lates of freight 
Itiseasyfoi each shipper to add height to value and m&iiio tho 
whole of his own venture, but the sliipown.er,iftheiates of iiisuianco 
on diffeient classes of goods varied, might find at difficult to 
agiGc with underwntcis for an avoiage rate And further, it is 
oiten a convenience to have height paid wholly oi paxtially in 
advance, and any auaiigemont which involved lepaymg tho advance 
in case of loss, would be veiy inconvenient Bub by the method 
I have endeavoured to explain, evei y difficulty i& lemoved, and tho 
danse providing for payment of fi eight, whethei the ship be lost or 
not lost, is in such cases essential to a well diawn ohaifcer If tho 
ship bo lost, the fi eight is paid by the imdeiw liter , if not lost, it is 
paid by tho oxporfcei , in cithei case tho slnpownei leccives it 

1 Ivirchnoi Venus, 5 Jui H S 39o, 7 W K 455, ITow e; 

Kirchnci, 6 W B P 0 198 
MIL J C P U 
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party,” wa? “ thai tlio wortlti are to bo taken as limited 
by the contest to conditions t jiisdem generis mththsla 
for tlio payment of tbe freight, namely, conditions to 
bo performed by the person who receives the goods 
at the port of discharge, and not that the woids are 
to be taken as introducing into the contract, by the 
bill of lading, all tho provisions of the charter-party.” 
Ill this case, the master relied upon the words “ king’s 
enemies ” m the bill of lading, to piotect him for 
not delivering the goods. In tho charter-party the 
exception was “restraint of princes,” and it was held 
that the master could not, for his further protection, 
incorporate these words into tho bill of lading. 

Where the bill of lading contains tho words “ paying 
as per charter-party,” or ‘Spaying freight and all other 
conditions as per charter-party,” the consignee will be 
liable for demurrage on the ground that the charter- 
party (which is to be read into the bill of lading) 
amounts to an absolute contract to pay demurrage * 

Tho true result of the authorities is, that a bill of 
lading in which the words “and all other conditions 
as per charter-party,” folio wtlie expression ‘ ‘on paying 
freight,” or “ paying for the said goods,” or similar 
expressions, imports a liability on the part of the 
consignee of the goods under tho bill of lading 
to pay the demurrage stipulated for by the terms of 
the charter-party to which it refers.*^ 


1 Porteou3 V Watixcy^ 47 L J Q B 6M, ‘Wegcnoi v Smith, M 
L J 0, P 25 

** Poitooiis V Watnoy, 47 L J* Q B. 015. 
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Where a charter-party provided for the cesser of 
liability of B and Oo., the charterers of a ship, on 
loading and payment of advance freight at port of 
shipment, B and Oo. were consignees of the cargo, 
and the bills of lading made the cargo deliverable 
“ unto order or assigns, he or they paying freight and 
other conditions as per charter-party ” The cargo 
was duly loaded and the advances paid. In an 
action for balance of freight against B and Oo. 

Hold, that they were not liable, tlieir liability on the 
charter-party ceasing on the completion of the 
loading, and no new liability being created by the 
bill of lading.^ 

As freight is the compensation payable for the ncmui- 
use of the ship from the time of the shipment of the 
goods until they are ready to be delivered at the 
port of delivery, so demurrage is a compensation 
payable for the improper detention of the vessel by 

^ Barwick Burnycat Brown & Co , 3 Mar Law Oa H S 
376 

Note — If this decision were to be carried to its logical conclusion, 
no chaiteier under such a cliarter-]party who held bills oflading and 
was consignee of the cargo lie shipped, would be liable for fi eight, 
and the only means a master would have of enforcing payment, would 
bo by keeping the caigo until he had leceived payment It does not 
scorn to have been suggested by oi to the couit, that the existence of 
the right of hen under the charter-party and the bill of lading, the 
act of the mastei in delivering without enforcing his hen, and the 
acceptance of delivery by the consignees, taken together, created an 
implied contiact by the consignees to pay the height on their getting 
the cargo The fact of their being also chaiteieis could scaicely 
aflect thou liability under such an implied contiact, which aioso at a 
subsequent pcuod -—Ed Asp Mai Law Ca 
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ilio blnpperri, nr ilunr agents, after tlio goods raiglt | 
liavo been dolueretl.’ Bemumgo lus boon defined ' 
as an extended freiglit.- ; 

Tlio word “deniurrago,” no doubt properly signifies h 
tlio agret'd additional payment (generally per day) 
for an allowed detention beyond a period citlier ) 
specified in, or to bo collected from, tlic instrument, ' 
lint it also lias a popular aiul more general mcamng ' 
of compensation fur undue detention.^ 

Where goods are shipped on board a general ship 
and there is no charter-party, the stipulation for 
demurrage is often effected by introducing words 
creating it, into the margin of the bill ofladmg. In 
the same way a claim fordcrauriago may bo cnforcod 
against a consignee or an indorsee of the bill of 
lading, the master adding to tlio ordinary undertaking 
m the bill of lading to deliver the cargo on payment 
of freight, a condition that the consignee shall be 
liable to a certain rate for demurrage, or instead of 
inserting the condition expressly in the bill of lading, 
it IS ef|ually effective to mi])ort it into it byrcforencQ ' 
to the chaiter-party, of whicli it forms one of the 
stipulations but lu adopting that course, care must 
bo taken to make the words of reforenoo explicitly 
point to and include the particular condition. 

Under the bill of lading alone, if id expressly makes 
tlio goods deliverable on payment of demurrage, 

1 Bvans?) Foi^tci, IB Ad 120 
^ Josboti Sully, 1 Tciuiifj 52 

LoiUkui 0 liL, J Ev 1^5 j Fidjacoboo o U B 

J Ji]\* i 5* 
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receipt of tliem by an assignee is, at common law, 
evidence of a promise to pay suoli demurrage as 
accrued due at tbe port of delivery by his fault,* 
and this notwithstanding any denial of hus liability 
made at the time he accepted the goods.® But he is 
not therefore answerable for demurrage incurred at 
the port of lading , at all events not unless there was 
something very express to that effect in the bill of 
lading.^ 

Tbe 18 and 19 Yict., c 111, aflBrming any liability 
of the consignee or indorsee in consequence of his 
receipt of the goods, transfers the rights and liabilities 
of the contract contained in the bill of lading to 
the consignee or indorsee, and vests the same m him 
as if the contract had been made with himself.^ 

But if there is nothing whatever in the bill of 
lading with regard to demurrage which would 
amount to evidence of a contract, there is nothing 
for the statute to operate on, and no right of action 
in the master against the consignee or indorsee for 
demurrage, in consequence of his receipt of the 
goods thereunder.'’ 

Where a charter-party is silent as to the time 
within which the cargo is to be unloaded at the 

^ Stmdt X) Eoberts, 17 L J Q B. 166 ^ Sandeis r Vanzellei, 4 Q 
B 260 

2 Wegener v Smitb, 24 L J C P 25 

^ Snnth ^ Sievokmg, 24 L J Q B 257 

^ Poster V Oolbyj 28 L J Ex 81 , Sliand y Sanderson, 28 L J 
Ex 278 , McLach on Sb 490 

® Biouncker v Scott, 4 Taunt 1, Ewans t) Porstei, 1 B & Ad 
118 , Smith t; Sievoking, 24 L J Q B* 257 
21 
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port, of ilcstir tioti, ills' law implies that the morchaDfc ) 
and the hlujuns lU'r S'luill each use reasonable despatelt ' 
m jierrorrams^^ his pait of the contract, and where.* 
f he Luuling of the cargo by the merchant is rendered 
iinpossiblo by a cause o\ er which he has no control, ' 
ho IS not lialdc to pay Iho damages for the delayd , 

llnieKS otherwise stipulated, the computation of ’ 
time hegins with the arrival of the ship at the usual ’ 
or designated place' of discharge in tlio port of 
destination." 

Ill reckoning time under a stipulation for demur- 
rage, days and ruiiiiiiig days mean the same thing, m 
Iho absence of any peculiar custom to the contrary, 
L.e. without excepting holidays. In the absenco of 
any custom to tho contrary, Sundays are to be 
computed m the calculation of tho lay or running 
days, which mean consecutive days. Working-days 
cxclndo Sundays, Good Friday and Ohristmas-day, 
and Oustom-houso holidays. “ Lying days” mean 
working-days, and exclude Sundays.^ But weather- 
working-days exclude all days from the lay days m 
which cargo cannot bo worked on account of the 
weather When the number of lay days is fixed for 
loading or discharging, that number will bo strictly 

’ Fold j) Cotf'-s worth, SO L J Q B iRS * 

Kell V Andcisoa, 12 L J E\ 301, 10 M &W 498, te® 
Yjitob, 3 Ttiiint 387,Paikra» VVndo, 27 L .T Q B 49, Bastifell 
V Llojd, ,31 L J E\ U3, Bmeton v Ohapraan, 7 Bmg 569, ^ 
Niemann n Foss, 29 L J Q B 200, 10 Jur N S 775, Brown o 
Johnson, 10 M &W 3,51 

‘ Coinmcicial Bleamsliip Co ®. Boulton, 3 Asp Mar Law Oa. 
N.S 111 
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adliered to and enforced, Tvlietlier tHe mercliant be to 
blame or not, and each individual consignee of any 
portion of a cargo of a general ship will be liable for 
the entire demurrage arising from the ship being 
delayed by such portion of the cargo not being 
taken delivery of. 

Thus, where the defendant’s portion of the cargo 
was stowed at the bottom of the hold, and in 
consequence of the consignees of the upper portions 
of the cargo not being ready to take delivery as soon 
as the ship was ready to discharge, the defendants 
were not able to clear their portion of the cargo 
within the time stipulated by the charter, according 
to which demurrage became payable by the conditions 
of the bills of lading The ship was delayed for 
three days, and the plaintiff sued to recover three 
days’ demurrage. It was held that the consignee 
was liable, under the bill of lading, for the whole 
demurrage, though only one of several consignees ^ 

If the ship is not discharged during the time 
allowed by the charter, then for every day and 
fraction of a day during which she is detained, the 
stipulated demurrage must be paid, for if not 
discharged within the minimum time allowed, the 
charterer must pay for the fraction of a day if it 
was a whole day Thus where, hy the terms of a 
charter-party, the charterers agreed to load and 
discharge the ship as fast as she could work, but a 
minimum of seven days was to be allowed and ten days 

^ Porfceous v. Watiioy, 17 L* J Q B 643 




on ili'inumge ovt'r and ahtnT tlio fiuid l^yng days, at t 
X25 a (lay : tlie 1} ing days luu nig expired, the sbp 
amved in tlio docks on the rdtli of May, and the 
cluirterers began to dlscliargo her on the 18tli at 
8 \.i! , and contimied till H r.M. The next day, tke 
14th, they began again at 4 A.st., and finished at ‘ 
8 A M. It was held, that tho owners wore entitled '( 
to roeovor £23 in respect of the Idth, as if tlie ' 
defendants had been occupied during the whole of ] 
that day in discharging tho bhipd | 

The oonsiguoG of a bill of lading which makes 
tho good"! dolivorablo to luni or assigns, “ paying for s 
the said goods as por charter-party,’*' does not, by 
taking the goods at the destination, make himself 
liable to pay for demurrage in tlio port of loading '■ 
according to tho rate stipulated m tho charter-party, ’ . 
though tliore bo an exprobs stipulation for a hen on , 
tho goods for such demurrage ** 

•' Act, of This exception designates tho immediate operation '' 
of purely natural agents, hiicli as lightning, earth- 
quake, and tempobt, exclusive altogether of human 
intervention, but is not so cxtonsivo as to comprehend 
what IS merely mevitable.’ 

The “act of God, ” when robed upon as a defence, 
must be the immediate cause of the loss and not 


remotely connected with it. 

This was ruled in the case of Smith v. Shepherd,* 


^ Commorcicxl Stedmsliip Co v Boulton, 44 L J Q B 2l9 
« Smith D Sievekmg, 21 L J Q B 257 
* Poiwardv Pittaid, IT E 27 
^ Smith Shopheul, oited m McLaoh» on Sh., 499 
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in consequence of wTiicli it was sought to introduce 
a bill into Parliament limiting the liabihty of 
shipowners in all oases except that of negligence, but 
tins measure having been rejected, the present 
exception was introduced into the bills of lading for 
the protection of shipowners. 

The first words of the ordinary exception in the 
bill of lading are “ the act of God.” This limitation of 
liability exists at common law in the case of all 
common carriers, without any express agreement to 
that effect. A loss caused by a sudden gust of wind 
IS within the exception. ^ But a loss caused by a mere 
accidental circumstance, as the tide lifting up a 
ship and pitching her on the rudder of another ship, 
IS not within the exception neither is a loss caused 
by fire, which, although caused by no negligence on 
the part of the earner, yet was not occasioned by 
lightning, within the exception.® 

In Nugent v. Smith, heard in 1876, which was an 
action to recover damages m respect of the loss of 
a mare, which, whilst in transit from London to 
Aberdeen in a steamer, sustained such severe injuries, 
partly from the rolling of the vessel in a storm of 
more than ordinary violence, and partly from her 
struggling caused by excessive fright, as occasioned 
her death. Oockburn, 0. J., in delivering judgment, 

^ Amies V Stephens, 1 Str 128 ^ Oakley v The Portsmouth and 
Eyde Steam &c Co , 25 L J Ex 99 , ICay on Sh , vol 1, 411 
“ bmifeh?; Shepheid, 11 E\ 022 
^ PoiWiUdu Pittaid, 1 T R 27 
^ 45 L J Q B 097 
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Saul, It ifa somewhat remarlablo that previously to 
the present case,iu)jinlieial e\pOMtiou lias occurred of 
the nteaniiijt of the term 'act ufdotl,’ as regards tho 
ilegrt'o of care to be applied by the carrier, m order 
to entitle hira&elf to the benefit of its protection. If 
t iio fngbt winch led to the struggling of the mare 
was 111 ej.ce^s of what is usual m horses on shipboard 
m a storm, then the rule applies that tlio earner is 
not liable where the thing carried perishes, or 
sustains damage, without any fault of Ins, by reason of 
some (quality inherent/ in ith nature, and which it was 
not possible for lum to guard against. If, on the 
other liaiid, the fright wa» the natiinal effect of the 
storm and the agitation of the ship, then it was the 
immediate conseipiuncc of the storm, and the injunes 
occasioned by the fright are siitficiontly closely 
connected with the storm , in other words, the act of 
God, to afford protection to the carrier. And it was 
held, that in order to come within the exception of 
loss by the act of God as applied to the liability of a 
common earner, tho loss need not have boon caused 
directly and exclusively by such a direct, and violent, 
and sudden, and irrosistible act of nature as the 
carrier could not by any amount of ability foresee or 
(if lie could forosoG it) could not by any amount of 
care and skill resist so as to prevent its effect.” 

A loss is aloss by tho act of God if it is occasioned 
by the olcmentary forces of nature unconnected with 
the agency of man or other cause, and a common 
carrier is entitled to immunity in respect of loss 
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so occasioned, if the loss is occasioned partly by 
the act of Grod as above defined, and partly by some 
other cause, which if it had been the sole cause of 
the loss, would have furnished a defence The carrier 
would be entitled to immunity m respect of such loss 
if he can show that it could not have been prevented 
by any amount of foresight, pains and care reasonably 
to be required of him.^ 

The “ queen’s enemies” or the “king’s enemies” 
means the enemies of the carrier’s sovereign, 
whatever title he may enjoy, whether queen, emperor, 
president, duke, doge, or aristocratic assembly, and 
lest there should be anything left out, “restraint of 
princes” comprehends every case of interruption by 
lawful authority. 

Thus, where a Mecklenburg ship loaded at 
Odessa for the United Kingdom, to call at Cork 
or Falmouth for orders. The ship proceeded 
to Falmouth and was there ordered to Limerick 
to discharge, and the master was prevented 
from doing so by the act of the enemies of his 
sovereign, the Duke of Meoklenburg-Schwerm. It 
was held that the enemies of the sovereign of the 
earner were included in the words “the kin g’s 
enemies.” 2 

Capture by an enemy in the exercise of war 
between two nations, according to the law of 
nations, wholly divests the property of the owner, 

See Story oa Bail, b, 25 

® Russell V Niemann, 34 L J OP 10 , 10 L T 786 , 13 W R 93 
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Lnui rH’KCT itF run clauses 

and transit'is it to tiu' oaptoi* or tlio sovereign of iis 
Btato at the period naitu’<i.‘ 

IjO'"'e'> ai’i-’ing i'runi pinii ls vrere formerly inclndad 
in onr maritime law amongst the general perils of 
the fcoa-i,- and probahly tvoiild still be held to be so; 
though as piracy is now ono of the enumerated, 
penis in the bill of hulingj the point is of less 
iniporfance.'* 

Under tbe risk of piratc'S and rovers, the under- 
writers are, it seems, liable for a rautmous seizure 
and carrying away of the ship by tho crow* But 
where emigrant cooly passengers murdered the 
captain and portion of the crew, and took possession 
of the vessel and ran her ashore in order to escape, 
this act on their part was hold to bo an act of piracy, 
and ono of tlie perils insured against.* 

Whatever would be robbery by land will bo piracy 
at sea, and assaulting a ship on the high seas and, 
obliging the captain to redeem her for so much, or 
for a certain part of iho cargo, is considered clearly to 
bo piracy.'^ So, where a ship laden with a cargo of corn 
was forced by stress of weather into Elly Harbour, 
where there happened to be a great scarcity of corn, 
tbe people came on board tlio sliip in a tumultuous 
mamior, took thogovornmontoflior from iho captain 

^ Afck ou Sh , p 118 

» 3 Kent’s Com , p 302 , Abbott on Sh , 289 
^ AmoulcI on M I , vol 2, p &l 1 
» Diion t) Eeid, 5 B & Aid 597 
' Palmer v Naylor, 23 L J Et 323. 

° Lex Mor 119, 2-12 
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tind crew, and weighed her anchor, by which she 
drove on a reef of rooks, where sho was stranded, 
and they would not leave her until they had 
compelled the captain to sell all the corn at a 
certain rate, which was about three-fourths of tho 
invoice price. It wa^ held, that this loss fell within 
a capture by pirates. ’ 

Capture by pirates, who are merely robbers at 
sea, does not divest the property of the owner, and 
in a very early period of our history a law was made 
for the restitution of property so taken, if found 
within the realm, belonging as well to strangers as 
to Englishmen.® 

The term “ robbers” means loss by violence ; thus “Eobbois” 
where an action was brought to recover the value 
of a bos of gold dust forming part of a consignment 
of 11 boxes from Panama to London, under a bill 
of lading excepting “ the act of God, the Queen’s 
enemies, robbers, fire,” &c. &c. The box in question 
having been stolen secretly from the railway truck 
between Southampton and London, the shipping 
company were held not liable for the loss, as tho 
box, though stolen, had not been removed by force, 
which was the exception provided for in the bill of 
lading ^ 

Where a vessel, in consequence of having sprung 
a leak, put into an intermediate port and discharged 


* Nesbitt V Luahiiigtoii, 4 T K 7S3 
•» 27 Edw III , St 2, c 13, Y Bk 2 Rich. 3, 2 
' Do Eotb&obiid w The Royal Mail Steam Co , 21 L J E\ 273 
22 
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lior cargo, portion of wliicli ■s^aB stolen from tk 
wareliouso; in an action on tin' policy for a construe, 
tivc total ioh,s, it was liold “ that tlio loss by robbers, 
although not cxpresaly inontioued in the policy, 
■was one of the perils m.sureil against.” ‘ 

"TiuoTes" Q}]ie term “ thioves ” is a ivord of ambiguous 
moaning, and this lieing the cahc, such a constructioa 
must bo put upon tho word as is most in favour of 
the sluppor, and nob most lu favour of tho shipowner. 
It is an exception fraraetl by tho shipowner for bis 
own bonefit, and it behoves huu to use such language 
as to make clear what ho holds to bo an oxceptiou 
under it. It is not reasonalilo to suppose, where 
nothing IS added to the word to {[ualify or limit or 
define its meaning, tliat tho shipper of the goods 
intended that ho should bo unprotected against 
thefts by the crow or persons on board the ship. 
The word will not, therefore, comprehend thefts by 
passengers or members of tho crew. 

So, where diamonds which wore being conveyed' 
from Liverpool to New York, wore stolen when on 
board the ship, either on the voyage, or after h« 
arrival in port, before the time for delivery arnved, 
but there was no evidence to show whether they 
were stolen by one of the crew, or by a passenger, or 
after her arrival by some person from the shore. 
It was held, that as it did not appear whether the 
theft was by one of the crow or by a passenger, it 

^ Dwdrkacla&s Lahibli.u v. Adanmli SulUuali, 3 Bom H 0. Rept 
A 0 J. 1 
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was enougli tliat the theft might have been committed 
by a passenger, and it was for the defendants to show 
whether the case was or was not within the exception, 
and, therefore, that it lay upon them to show that 
the act of theft had been committed by some one 
outside the ship, and that the onus was not upon the 
plaintiffs to show the contrary.^ 

If the Government of the country to which the ship 
and cargo belong, should prohibit the exportation, 
or importation, of the particular commodities that 
compose the cargo, or by the terms of the contract 
are destined to compose it, performance being thus 
rendered illegal by an authority to which both parties 
owe allegiance, damages for non-performance cannot 
be claimed by either. The common exception of ‘ ‘ the 
restraint of princes and rulers ” applies only to the 
case of the master, unless it is expressly stipulated 
to bo mutual.^ For if a merchant hires a ship to go 
to a foreign port, and covenants to furnish a lading 
there, a prohibition by the Government of that 
country to export the intended articles neither 
dissolves the contract, nor absolutely excuses a non- 
performance of it.^ 

The term “ restraints of princes” &c. does not 


^ Taylor d Tho Lwerpool and Gieat Western Steam Co , 48 L J 
Q B 205, 

® Sjoerds t? Lnscombe, 16 East Hep 201 , Bi uce « Nzcolopulo, 24 
L J 321 

® Bliglit V Page, OB & ? 296 note , Touteng v Hubbard, 3 B & 
P 298 
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apply aiitil tl'c sliip luis boon loadoci and the voyage 
onunneiK't’d ‘ 

Thu ntcnnt by tint? o\ception must beani 

actual and operalnt' ruhtraiiii, and not a merely 
expected and ooutuigent one, Witb refevenco to any 
contracts winch wort* fairly and lawfully made at the 
tunt', if from a chanj^’c m the political relations and 
circumstance.", they linvo become incapable of being 
any longer curried into eilbet, without derogating 
from the clear public duly which a British subject 
O'Wes to Ills sovereign, and the statu of which ho is a 
mcmlicr, the nou-performaiice of a contract m a state 
so circumbtaiK ud is not only excusable, but a matter 
of poremjitory duty and obligation on tho partof the 
subject. But in order to found this new public duty 
which IS to feupersedu tho pcrlurmaiieo of Ins former 
private ono, it is necessary that an actual change in the 
political relations of tho two countries should have 
tvikon place ; and that tho dangor to result to the public 
interests of his own country from an observance of 
the contiact should be clear, immediaic, and certain. 

In short , such a state of circumstances must he 
shoivn to exist as that tho contract is no long®; 
capable ot being performed by him without a criminal 
compromise of hw public duty. Bo, whore a vesS&l 
loft Bt Petersburg upon a general rumour ot a hostile 
embargo being hud on Bricish ships by the Russian 
Government, it was held, that this did not justify 
a breach of contract by the master, though the latter 
1 Ciowo Palk.SQ B 407 
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acted hona fide and under a reasonable and well 
grounded apprelionsion at tbe timed 

All bills of lading should contain a proviso 
exonerating the shipowners from restraints of Courts 
of law In I’mlay v. The Liverpool and Creat 
Western Steam-ship Company, on demurrer in the 
Court of Exchequer, 2 it was alleged that certain 
goods had been obtained by fraud, and the bills of 
lading endorsed to a third party. Before the ship 
left New York, the person who claimed to be the 
rightful owner demanded the goods from the agent 
of tho ship, and on Ins refusing to deliver the same, 
the master of the ship was sued in the New York 
Supreme Court, and adjudged and compelled to 
deliver tho goods to the right owner. The claimant 
in England under the bill of lading sued the ship- 
owners for non-delivery, and the plea of “ restraint 
of princes,” which was one of the conditions in the 
bill of lading, was urged. The Court of Exchequer 
held that the action of a Court was not the “ restraint 
of princes ” The action was founded on contract, 
and the Court could not see how the act of any court 
of law, or any judicial tribunal, deciding that the 
defendants should hold possession of and deliver 
the goods to the order of the true owners, could 
lehevo the shipowners from their contract, unless 
such an act or decision of a Court or judicial 

’ Atkinson Eitcliic, 10 East Eep 5B0 

^ 3 Asp Ma,r LawCa 487 See also Howland v Oieenway, 22 
iIoi\ 191 , Aug on Cai , s 22Q a 
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inhunai li.ul Ih-i'u i-xpre.^sly »'\cepit‘d in tlie bllld 
liuling. 

Tho won! “ iHH^pIc" mcaiiN Ilk' supreme power, tkl 

kv, ilie luhn.u \M\sev of tlie country, wktever it may 
1)i‘. Tht'i’ffoii', \\ here a mob or a multitude of people 
M'l/iC a ’SC'.M'I uml compel tlic master to soli tlie cargo, 
tliKs, TlioiigU u!i act of piracy, will not come under 
tlie prcMUit cxccpticniK,* 

It iloe.s not seem to ha\e been any wlioro precisely 
ascertained, from w'hut huuree the term barratry bas 
been derived. Indeed, tlie deri\ations of barratry 
have railier tended to conibnnd than to throw any 
lijfhfc upon the subjecl, for its root has been so 
freipicntly altered, according to tbc caprice of tbe 
particular wmiter, that it is imposjsibio to decide which 
IS the true one. Tlio English, however, most 
probably have taken it from tlio French barratenr 
whicli ih to bo traced to llio It alums; but where the 
latter found this word is a thing by no means clear 
W'hat('ver the tlerivation may bt‘, tlio w'ord seems tc 
have been originally introduced into commercial 
affairs by the Italiann, who were the first great 
traders of iho modern world.' 

Bariatvy may be termed any fraudulont or onminal 
conduct aguinht the owner of tlio ship or goods by 
the master or marniors, ui bri'ach of the trust which 
IS either expressly or impliedly reposed m them, and 
to the injury of the owners , although it may not be 


‘ Nosbitt V Lailunglon, i T E 78!' 
» Atk, on Sh., Hi 
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done with intent to injure them, or to benefit, at 
their expense, the master or mariners, and therefore 
a master is not warranted in going mto an enemy’s 
settlement to trade, even where permitted, though his 
cargo could be more speedily and cheaply completed 
there and if the ship is seized and confiscated in 
consequence of such act, the same is barratrous, for 
trading with an enemy is an illegal act* , except in 
this and similar cases, fraud is a necessary ingredient 
m barratry.'^ It has been held, that fraud and 
barratry were m effect words of co-extensive import ; 
that IS, that barratry included every species of fraud 
m relation of the master to his owners, by which the 
subject-matter insured might be endangered ® Thus, 
if the master sail out of port without paying port 
dues, whereby the goods are forfeited, lost, or spoiled, 
that IS barratry.^ 

Barratry is an act of fraud which in the sense 
used m policies can be committed only against the 
owner of the ship,® and is not directed against the 
owner of the goods which are lost, and, however 
innocent may be the owner of the goods who seeks 
to recover against the underwriter, yet if the owner 
of the ship concurs m the act which caused the loss, 
it takes from it the character of barratry ; neither will 
it be so where, owing to the negligence of the owner, 

* Earle « Eoworoft, 8 East Ecp 126 

“ Phyn V Tlio Eoyal licUaDgo Aesuiance Co , 7 T E 505 

■* Enight V Cambndge, 1 Sii 581. 

* Sfcamma » Biown, 2 Sti 1174 

® NuU s Bouidieu, 1 T E. 323 
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tlu' m.iMnt'i*'* tali' tjnoih on board, a i 

i'l wiacl; 'bt' ^vi tnl anil cmifii;catedi ; ' 
im! 'ifh utn'ii* ilif in I'-trr Mnutfirled goods oil 
bi!ai‘>l ui-liitir ibam^ K'i'> ku‘»u k’tlgc.- Where % 
(luiK'iMii a '■Ihp, by hi-' t'oufi'iiti, places tlio ento 
ft!}' a timi' umler the "ole {'oatrol of tia 
fri'seluer, during tluif tinii' any net of the owner of 
the I, duiie in iVaui! tiftht' freighter, is an act of 
b.irrutr)*® It (’'pmUy amiuiut-^ to barratry if tW 
muster, 1 h H!g a pai1-<n\ ner, franthileiitly sells the ship 
ami cargo, aial apphi's the proec'i'da to Ins own use* 

A (h'vintiom if tin’ a frautluleiit purpose, is bar* 
ratry ' ; not othmii'i*.'' If tlie master is compelled, 
by the mutuions \ loh'uci' iif the crew, to deviate from 
hia courao, tins will he barratry of the mariners, b# 
not of the inahtf-ra It w dl be barratry if tho vessci 
18 lost by tho fraudulcid miseoiuluefc of tho master,^ 
Also if the nia-'tter acts contrary to instructions, 
though for the beiielit of tho owner, m consoquence’ 
of wducli tho vesM'l is lost." 

Bari’utry at eouinion law is a h'loiiy and punishable 
as such. 

As tlio slupuw'iiGr IS cxi'iiiptud from liability by 

^ Piponr Copo, 1 Camp 1^1 

IlauuIinT \l 177 
^ Soaren v Thoi ut-tHi, 7 TiUuit U27 
Jones V NidioKon, L J ]]\ 10 

® JDiAon Rtntl, 5 B Alt! J07 , llo- . p Ilinitn, I T R 
^ rii) nr The llo}al Evolian^^o AsMoance Uo , 7 IMl 505 
’ Seottr Tlioxnphun, IB & P N It IHL 
^ Ammgolo v Thompson, 2 CUmp 020 
Byrom^OT R 
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tlio present exception from all losses arising from 
tlie barratrf of tlio master or manners, ilio owner 
of tlio goods looks to tko underwriter m such 
cases, and the instances are very rare in which tho 
question, as between the shipowner and tlio shipper, 
under the bill of lading, lias been judicially deter- 
mined • and in those cases where the insurer has 
successfully defended an action on the policy on tho 
ground that the loss did not aiise from tho barratry of 
the master or manners, tho same has been covered 
by other exceptions in the bill of lading. Thefts and 
pilfering of the cargo by the crew are not uncommon, 
but there is no recorded instance m winch pih^eiing 
has been hold to amount to barratry , sucli loss would 
tlierefore have to bo borne by the shipowner. 

It has been ruled that an act of the master, not 
amounting to a fraudulent vio]pition or wilful aban- 
donment of his duty to his owner, is not barratry.' 
So, though by section 296 of the Merchant Shipping 
Act, 1854, it is the duty of vessels approaching to 
port their holms ; and section 299 enacts that damage 
arising from tho non-observance of tbe rules shall he 
deemed to have boon occasioned by tho wilful 
default of the person in charge of the dock at the 
time, &c., yet a loss occasioned to goods by a 
collision is not barratry, and the bolder of tlio bill 
of lading will bo entitled to recover against the 
shipowner for non-doliveiy of Ins goods, arising from 


' Willwm'-j I? JjuITylk TnMitiDce Go , 3 Summoif> 511 
23 
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i!uu iMir. I ■. ^h Iwt 111 n i'ollt'.uui occasioned fey | 
till* tin kiMtji ’i.Bi , itii'u tif the mazier.' i 

'I hr Kianap; < kt, I ^72, (:]r> and dO Vici, c.l9,) 
pit'lijuind the currMiipj of Polynesian native 
LiUdUAi"^ 111 'hi] -> iwlhuut ahet'n'>r', nmlor penalty of 
ruiaitiu’i* tH the a uuKter who, without % 
authoiuy ' ku- ev.th i 5 Uni \\Uli aknowlotlgeoftiiB 
|u‘oiaoilioii, '.hip. and carruM nallw labourers, aid 
so lump > ah mt the ei^'tue and condemnation ofluB 
slop, eoiimiita an am oi barratry, in respect of wWol 
liH onuri’-^ in 1 } n co\rr apamst their underwriters. 

kdiero a niu uor siiipi and carries Polynesian native 
labourers n itbont a hem a', apanisttho provisions of 
the Kiduappmp Act, lis72, proof that the master, 
ulllionpb ho may never have seen tho Act itself or 
lla' prochiraat luii tliorcof m the Australasian Colomes, 
was iiiioriiieil bi fort;^ .shipping tho labourers, that 
such an Act ("dsled, and that it was illegal to carry 
tlioiu, is BuHieieiit CMdence tojustify a jury in finding 
that ho fchippeil and earriod the labourers wilfully 
and with knowledge of tho prohibition, so as to 
make his net barratrous.- 
A'otwitlistanding this and similar exceptions m the 
bill of lading, wliicli may cover a loss or cause of 
injury to tho cargo, if it can lie proved tliatsuchloss 
was occasioned by the nogligcnco of tho shipowner 
or master, they will bo liable for the same. 

^ Grill 0 TliQ Genoial Iron Screw Oollicry Co , Law E 3, C. P 476; 
37 L J 0 P 205 

® Tho Australayiin Insurance Co v, William Townley Jadcson. ^ 
Asp, Mar Law Ga K S 20 
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Thus, where certain bales wore shipped on board a 
steamer in good order and condition, and it appeared 
that they were injured by oil; that there was no 
oil in the cargo ; and that the bales had been stowed 
near a donkey-engine employed in loading and 
unloading cargo, and which used to be lubricated 
with oil. It was held, that the damage arose from 
negligence, and that the exception of machmory in 
the bill of lading did not exonerate the shipowners 
from liability.! 

This exception will not cover a loss arising from 
the breaking of the chain used to discharge cargo, as 
such a chain does not come under the term machinery, 
which applies only to the machinery by which the 
vessel is propelled.® 

If salvage services become necessary from the 
breaking down of any portion of the machinery, and 
are rendered to the ship, whereby the cargo is saved, 
the owners of the salving vessel, though also owners 
of the vessel salved, will be entitled to recover from 
the owners of the cargo for the services rendered : the 
accident coming within the excepted perils mentioned 
in the bill of lading as “ accidents of machinery.” 

Thus where the “Miranda,” a screw steam-vessel, 
was bound on a voyage from Patras to Loudon, and 
the “Roxana” was proceeding on her voyage from 
London to Genoa , when the vessels wore in sight of 
each other and about Gightoon or twenty miles to 

! Czech V Gonl St Fav Co , Law S 3 C I* 17 , 37 L J OP 2 
“ The Gallej of Lome, Mit Mai Reg , Feb 11, 187fi 
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tU .-ufh.i.t ' u5‘(*.t|« Hf. Vmcruj, tlic' master oftW 
“ t! to ilM* “ Iknanu” tbrassistancej 

tlu' erui'k-'liait t*t hi r i in'iiit,' so nearly broba 
tii.u anoil'-‘f turn nr t\vt> ofthe propeller would have 
Mp.n’.itul it,<oul tln‘“ lin’v.uuij'’ Uh reijiicstcd, towed 
the ‘ Mir.uiila’ to liiUraU.u’ without any dangor to 
hetvvlf or her mw, the weather being fine at the 
fune. Both ihe^o lit longed to tho same 

owners. In an .letioii again-'t tlio owners of tho 
cargo for ''el', age 't‘!\5ei', Hir ilobert Phillimore, m 
(lehvt'nng judeuient. ■'.uit.“The defences areas 
fullow’^- — That the owneis of the ‘Eoxana’ were 
btmud by tluir euiitraet With the owners of the 
cargo laden Oil lioard the ‘lEiiuiula,’ to carry the 
cargo of the ‘ Mu.md.i' to Lomloii, and that they 
would nut hale fiillUlvd thisi contract unless they 
hud leudcretl ui^i^taueo to tho ‘Miranda,’ which 
assii'tanco waste ho cousulered as an act done for 
the solo benefit and ad\,uit,igo of tho owners of the 
* lioxana.’ It wnu-. said tliut it %ras implied in the 
contract bctw'et'u the cn\ ners of tho ‘ Ho.xana ’and the 
owners of tho ‘’Miranda,’ that tl'cre was warranty 
of seaworthiness of the ‘IMiranda,’ that the accident 
arose from the lireach of warranty, and that the 
owners of tho ‘ iloxaind therefore wore liable for all 
the consccinonces of such breach, and so were not 
entitled to salvage remuneration for averting a loss 
which, if it had happened, would liavef alien upon 
themselves. It is replied to tlioso clcfcnccs that the 
contract is to be found in tlic bills of lading, admitted 
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to have been maclo botwcon the parties. If I am to 
decide the question whether the owners of the 
‘ Roxana ’ aro entitled to salvage reward, I must first 
determine whether they are so entitled apart from the 
question of their being the owners of the vessel 
towed. I think unquestionably they rendered tho 
salvage service entitling them to salvage remunera- 
tion, unless circumstances have rendered it impossible 
for them to recover that remuneration. It becomes 
necessary, therefore, to decide the question of 
law. The contract set out m the bills of lading is 
that the ‘ Miranda’ should take her cargo on board 
and deliver it at the port of London, in the like good 
order and condition as shipped , then follow many 
exceptions which aro to be considered as affording a 
justification for the non-performanco of the contract, 
and among those exceptions is included one about 
which there has been much discussion. This excep- 
tion, which 13 contained alike in all bills of lading, 
though the exceptions are not always expressed in 
precisely the same words, are as follows, “ accidents 
from machinery.” If I had to determine the case 
upon the point raised with reference to the alleged 
implied warranty of seaworthiness, I should be of 
opinion that the burthen of proving the breach of such 
warranty rests with the defendants, and that sufficient 
evidence as to the vessel’s state and the state of 
her machinery has not been given to lead the Court 
to find that she was in an unseawoithy condition 
at the time the cargo was shipped. But I think the 
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true t|uerf{.ion in this ense is, Does not the exception 
‘ accidents from niaclunery,’ ineliidc tlio present 
caso^ I must come to the conclusion that tho 
accident iii question finds its place among the excepted 
penis.” On this ruling the ouiicra of the cargo 
were held liable to pay salvage, and it becamo 
unnccGSsary to consider the question of a warranty 
being employ od in tho contract.' 

As a general rule, mdependent of any contract, it 
may be true to say that a carrifU’ wdio oilers to carry 
goods by sea, undertakes that his vessel is reasonably 
Jit for tho purpose for which ho oilers it, and a right 
of suit for a breach of such implied obligation would 
not be affected by the special stipulations in tho hill 
of lading, if proved to bo tho result of gross 
negligence. Thus, in an action for not delivering 
cargo in proper condition, tho same having been 
injured by steam, it appeared that the steam escaped 
through a crack in the stoani-boilor occasioned by the 
frost, and the Court held that at that season of tho 
year in which such injuries by frost are likely to 
occur, it is gross iiGghgonco in tho earner to fill up 
Ins boiler over-uight without keeping up a suitable 
fire to prevent such accidents. “ 

'Where there is an absence of negligence or an 
absence of proof of it, tho shipowner will be 
exonerated. Thus, whore bales of cloth were shipped 
from Calcutta to Bangoon under a bill of lading 


1 The Miianda, 41 L .1. AcUn 83 
* SioideL ® Hall, 1 Biiig 007 , 6 L J 0 P 157 
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exempting “accidents by boilers, steam,” &c., and on 
tlio voyage one of the boilers leaked, and steam and 
water escaping, some of tbo bales were damaged. It 
was held, that tlic damage was witbm tbe exceptions 
m tbe bill of lading, and therefore, that the defendants 
were not liable to make good the loss.^ 

In Cox and others u. The Star Navigation 

O 

Company,® where damage was done to a cargo of 
rice on a voyage from Oalentta to Liverpool, water 
having found its way into the engine-room by means 
of a bilge cock having been left unturned, and owing 
to a door being left open, this water got from the 
engine-room to the part of the vessel where the rice 
was stowed and damaged it, the guostion was, whether 
this fell within the excepted perils m the bill of 
lading, VIZ., boilers, steam, machinery, and their 
appurtenances. It was hold, that being one of the 
excepted risks, the defendants were not liable. 

The exception of “fire” is important m relation to «Fae” 
the liability of tho common carrier for goods destroyed 
by that means, though accidentally®, and, as it is no 
piotection whore there is actual fault or privity on 
the part of the owner, it coincides in effect with tho 
statutory limitation contained in tho Merchant 
Shipping Act of 1854, 17 and 18 Yict , c. 104, 
sec. 603, which provides . 

^ Ibrahim Moosiim v The British India Steam Navigation Co, Ld , 

8 Cal W E C E, 85 

“ Mit Mai Eeg 2, Juno 1876 

^ Foiwaidw PittaidjlT R 27, Trent Navigation Oo Wood, 

4 Dong 287 



18 i 


U'dAh KFFKCr nf 'ini-lCIAVSFX 

“ That no owner of any Hoa-gnnig ship, or share 
therein, shall be liable to make good any loss or 
damage that may happen without Ins actual fault or 
privity, of or to any of the following things (that is 
to say) — 

“1. Of or to any goods, merclianclizG, or other 
things wliatiioevoi’, taken in or put on board any such 
ship, by reason of any firo happening on board such 
ship,” and tlio exception will extend beyond this to 
every owner of a ship, whether sea-going or not, who 
makes the stipulation. But as tlio master is not 
mentioned in tho statute, ho is excluded from the 
benefit of the limitation, unless " fire ” is specially 
excepted in Ins bill of lading. 

It vYas held in a case where goods had been 
destroyed by fire while on board a lighter not belonging 
to tho owners of the ship, for the purpose of being 
convoyed from tho shore to the ship, that it did not 
come within tho meaning of the Statute 26, Goo. 3, 
cap. 86, sec 2, winch has boon ro-onacted by tho 
above statute, and that the owners woro responsible 
for them as at common law.^ 

Whore firo did not form one of the exceptions in 
tho bill of lading, it was hold that if tho goods aro 
not in the ship, but put out of it on shore, and 
without notice to the consignees, where they are 
destroyed by fire, the only defence of tho owners 
IS at common law,^ as <‘firo” is not witbm the 

^ MoioMootly PoHok, 1 El & B1 7jj,J2L J Q B 250 
^ Bourne h\ Cutiliffj 7 M & G, b50 
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exception “perils of the sea,’' or “{langers o! llie 
river.” * 

Wlioro tlio goods are landed and wareliousod, and 
iL appears that tlio shipowner still retains the ciislod} 
and possession of them, not as a warehouseman, 
but as a common earner, ho will be liable as such 
for any loss or injury arising from Cro, imloss ho can 
show that ho is exempted by tliw lull of lading, - 
The use of the word “ other” boloio “dangers and 
accidents of tho seas ” ke., m ihe- bdJ of hJang, does 
not render “fiio”a jioril of the eta. or load i; bn 
fire on board the ship. The ixaionablo inodt of 
construing tho contract conLainrd in tho billofladiir* 
IS, to treat the oxceotious as eo-oxtcusivo with the 
liability, that is, m ^il delivery to tho consignee 
Therefore, the master of a vessel who rocoivi'S 
goods on board under a bill oi lading, which, /ufer 
aha,, c ct mpts hi i from liability foi* loss arismg from 
“tiro,” and laivfally lauds tho goods at the port of 
discharge, is, so long as tho goods remain in his 
custody after being so landed, protected from 
liability from loss by fire under the above oxecption 
in his bill of lading. 5 

In all vessels, and particularly those const nickd 
of iron, humidity and dampiicsrj of the atmosphere 

The IT J GleiiiaNir Co? MuclumU Buik h llo^^ CT 
(hniifeon Memphis Tnfemanct Co , 10 ILn ^2, Aue> ? Mriiiil 
Cm 0 C 8 j Cox Pcteifeon 20 Ap qoCu , 

® Ohiimf Hong c\s Co r Reog I\lul p To ^ I C ? U Hu V. 
The lioimlvoiig <V; Hluiiiglim / to i.., (’uu*iatF i i < 

F Bfun H K(‘p ti07 
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esist to a greater or loss extent in tlio liold, and tins 
may bo greatly increased by tbe transition from a 
nortliorn to a southern latitude, or from a cold 
climate to the tropics. The season of the year, tho 
nature of the voyage, and the weather which the ship 
may encounter, tviU all to a certain extent increase tho 
dampness and also the influence of it upon goods and 
cargoes which are liable to damage from this cause. 
It frequently happens that claims are preferred in 
foreign ports for damage to goods arising from this 
cause, and which the master pays rather than 
submit to tho vexatious detention and expense to 
which his vessel would be put were he to contest 
thorn. 

This dampness or humidity is known under the 
term of sweat or sweating of the hold, and this 
exception is only occasionally to be met with m bills 
of lading, evidently from the circumstance that 
damage to goods, when proved to have originated 
from this cause, comes withm the excepted penis or 
dangers of the sea, and so exonerates the shipowner. 

As tho masters and owners may be answerable for 
tho goods, although no actual blame is imputable to 
them, and unless they bring the case within the 
oxcoption, in considering whether they are chargeable 
for a particular loss, the question is, not whether 
the loss happened by reason of tho negligence of tho 
persons employed m the conveyance of the goods, 
but whether it was occasioned by any of those causes, 
which, either according to the general rules of law, 
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or the particular stipuliitious of the parties, afford au 
excuse for tlie noii-performanco of tlio contract. 
After tlio damage to tiio goods, tlicrofore, lias been 
estabbshed, the burden lies upon tlie master to show 
that it was occasioned by on© of the penis from 
which ho was exempted by the bill of lading, and, 
even where e\ idonco has boon iliiis given, it is still 
competent for the shippers to show that it might 
have been avoided by tho exercise of reasonable skill 
and attention on tho part of the persons employed 
in the conveyance of the goods 

Acting on this principle incases whore the damage 
IS alleged to be due from sweating, tho question 
generally resolves itself into one of bad stowage, or 
negligence, or imsmanagomont on tho part of tho 
master in respect of the goods, and unless this is 
proved, the shipowner will bo exonerated from losses 
occasioned by sweating, although not specially 
exempted . such losses being attributed to a peril of 
the sea 

A remarkable instance of goods being damaged 
by sweating whilst tho external wrapping and oases 
were uninjured, occurred in the case of Clark 
Barnwell.i Here, twenty-four boxes of cotton thread, 
on delivery at Charleston, wore found damaged to 
the extent of 50 per cent. Tho spools of thread wero 
packed in small wooden boxes lined with paper, one 
hundred dozen in each box, and again enclosed in a 
large wooden liox, six small boxes in each large one, 
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lined vntli pnpei boiuvon the small bosos. When 
these boxes were delivorod undopenodj the spools of 
iLroad lu each of tliu small boxes 'were moro or 
loss stained and spotted liy dampness and mould, 
tliougli tlio largo and sm.dl boxes tliomsclvos wore 
generally dry, as was also ilio paper covering tlio 
thread. The vessel vii th(' voyage from Liverpool 
to Oliarlestou, winch occupied sixty-one days, 
experienced very b d erous v. cathcr, and on delivery 
the cotton tlirca... Tao found ’.imaged, having stams 
and spots, the etieot op}>areiitly of dampnoss and 
mould. It was proved, that the cotton I hivad was 
in good condition when f, hipped, and it being 
clear that the damage had arisen from tho 
efiects of the dampness of tho atmosphere in the 
hold of the vessel, the shipowners were discharged 
from liability. 

In another case' a mixed cargo, cunsisimg of 
crates, and boxes of dry goods and hardware, and 
a quantity of hais of railroad v m, was stowed m 
the lower hold of tho rtssel ; nd some 1,200 sacks 
of salt wore stowed bctwxcn decks, few and aft tho 
mam hatch. On the voyage fror Livei’pool to 
Chaileston the ship met with two heavy gales and 
laboured heavily, the p’linjjs going most of tho timo 
during tho gales. On opening the upper hatches on 
arrival to discharge the cargo, the salt between decks 
was found dry and in good condition, and after its 
discharge no unusual wet or dampness appeared 

5- Eich V Lamboitj 12 How .J17, b o 19 Oiutib 171 



upon tlic maihng or dnimago iipoTi wlncli it was 
stowed, nor upon llio ilooriug of the deck, nor was 
tlicio any evidence of diMiiiiige from tlio sacks of salt 
in any part of tko between decks. Five or sis days 
afterwards, on opening the lo^YCr liatcbcs, great heat 
immediately issued therefrom, and much dampness 
and vapour were funnd to pervade this part of tho 
vessel, and tho greater portion of the cargo was 
found to bo seriously damaged. Tho boxes of dry 
goods wero found wot or damp, and stamod to a 
very considerable extent, and the hardware and bars 
of railroad iron wet and badly rusted ; and intlccd, 
tho whole cargo tliroughout tho hold more or less 
damaged. Drops of w'aler, or vapour apparently 
formed from tho heat and dampness of tho hold, or 
by drainage from above, wero found pendant from 
the seams of tho under part of the lower deck, 
affording very satisfactory evidence of tho immediato 
cause of the damage to tho cargo , but Icavnig tho 
question open to controversy as to tho source whence 
these indications proceeded It was hold, that the 
salt had been properly shipped and stowed in the 
between decks in accordance with tho usage and 
custom of the trade, and that tho loss and injury to 
the cargo was occasioned by heat and vapour in tho 
hold, against whicli loss the shipowners wore excused, 
it being a peril of the soa. 

Rice cargoes from Burmah, when stowed in the 
ship’s hold, become heated and give off a vapour, 
which ascends and condenses under tho deck and at 
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the sides of tlio liolcl. Damage, tlioroforo, frequently 
ensues tlirougli the vice of the cargo, and thougli 
the dunnage is complete and perfect, on discharge 
it IS found that owing to the great natural heat of 
the rice, an absorption from the water in the limbers 
and sweat of the hold has taken place, and that some 
of the bags on the lower tier are damaged. Venti- 
lation and removal of the hatches during the voyage, 
will to a certain extent remove this danger, and if 
the vessel is efficient for the conveyance of the nee, 
and the master has not been guilty of negligence, 
the shipowner will not be liable for damages arismg 
from these natural causes ^ 

The proximate cause of heat cannot be brought 
within the legal import of tho exception of dangers 
of the seas. 

Thus, where bones were stowed m bulk, and also 
loosely upon several bags of oil-cake, filled up so 
that no space was left in which any part of the cargo 
could be put, the circulation of air being thereby 
prevented There being no ventilation or any 
outlet for heat and damp to escape, the bones 
contributed to taint the atmosphere, and it was proved 
that under such circumstances the oil-cake might 
become mouldy ; it was held, that from the nature 
and collocation of this cargo of animal, vegetable, and 
putresoible matter, the oil-cake was sea-damaged, 
and that by the packing and cramming of the ship 
so as to prevent any circulation of air, also by the 
^ Mit Mar N, vol Ij p 187 
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closing of tlio liatclios, tlic atmo^phoro in the s]n])’s 
hold becaino boated, damp, and vitiated without 
means of escape, and that tins atiiiosphcre was tbo 
proximate cause of tbo damage to tbo oil-cake, for 
wbicb tbo sbipowner was responsible. ^ 

On an allegation that damage to cargo originated 
from defective stowage, and heat and fermentation 
arising from the cargo being stowed in too closo 
conjunction with other cargo : it was bold, that the 
plainiilfs must establisli affirmatively that the cargo 
on its arrival at its port of destination was m a 
damaged condition ; and, that tbo onus then falls on 
the ship to prove that tbo original stowage was good, 
and that tbo penis of the sea, siibso({uontly occurring, 
created the damage.^ 

So, whore, owing to bad stowage and want of 
drainage, sugar became heated and much damaged, 
the shipowners were held bable.'^ 

But where the entire cargo is shipped by one firm or 
individual, as whore the charterer furnishes the whole 
lading himself, if the master is unaware of the 
probable injimous results to the cargo from heat 
occasioned by the collocation of different cargoes, he 
IS not called upon to incur expense in fitting up the 
vessel m such a manner that the several articles may 
be stowed separately, and even supposing the ship- 
owners are aware of the usual consequences of stowmg 
certain cargoes together m the same hold, unless 

' Tilt Fioodom, Law 11 3 P 0 59 4 " TIio Alexaadia, 14 L T 743 

“ TIio Hopoloi, 38 L J. Adm. 63. 
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they recoivo uotico from tlic sluppors not to do so, 
tliey may woll como to tlio conclusion that tho ship- 
pers were also .ware of them, and they would not 
have put such a cargo on board unless they had boon 
assured that tho cases or packages were of such 
extraordinary strength and goodness as to bo capable 
of resisting tho usual influence of a heated tompora- 
turo. Thus, wliere tho ohartorors of a vessel shipped 
a cargo of oil, rags, and wool, which was stowed in tho 
same hold of the vessel, and owing to tlio influence of 
tho heat generated by tho wool and rags, the casks 
leaked to an unusual extent, and a largo quantity of 
oil was lost, the Privy Council hold, that ignorance 
ou tho part of tho shipowners of tho latent mischief 
arising from tho action and contiguity of a cargo 
of this nature, could not bo said to amount to 
misconduct or ncgligonco , and farther, that oven if 
tho shipowners know, or ought to have known, 
what the conscqiioncos of such stowage must bo, it 
did not follow they wore guilty of nogligonce in not 
putting up bulkheads. Assuming that they could 
have been so constriictod as to protect tho part of 
the hold whore tho oil was stowed from tho infliioncc 
of the boat gonoratod by tho wool and rags, still 
that could not have been done without troiiblo and 
considerable expense, winch the shippers liatl no 
right to throw on the shipowners because they 
chose to load tho ship they had chartered, with a 
cargo of such a nature. ‘ 

‘ Oklotf y Biibuill, E 1 T C LA , 15 L J P C 
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It lias been esUbliBliutl in suponor courts of U\v 
that a slnpowner is not liable for tlio beating of 
grain, nor lor tlauiago arising fruiti decay or depre- 
ciation from natural eaust'S. * Bo, where a cargo of 
wheat on its arrival at Dublin on a voyage from 
Caen, was found to be badly heated m the centre 
about four feet all over (the surface being in good 
condition), also about two feet all over tlio bottom, 
and not less than IS inches rouiifl tho sides being 
sound. After delivery the merchant issued an 
Admiralty writ on the ship for iloOO for damage to 
cargo through lieing heated, not alleging anything 
against tho ship, but against tlio niexpcrtnoss of ilio 
master in not dotc'cting the condition of the cargo 
when shipped. Tho clause “ dangers and accidents 
of the seas” was inadvertently omitted from the bill 
ofladmg, but at the hearing the court dismissed tho 
petition.' 

Tar expands by heat in tho hold, and thereby cansi'S 
leakage, especially if tho barrels have been filled in 
a cold climate, and the ship proceeds whoro tho 
temperature is much higher than at the place of 
shipment. 

An action was brought against the owners of a 
steam-boat on account of loss on a cargo consisting 
of over two hundred barrels of molasses, which the 
bill of lading stated to have been received m good 
order and well conditioned, and to bo delivered at 

* The Anna, MaiWj Adni Ct., 31bfc July 1871 
Tho AfijuoH, Slit. Mai M., yol 1, p 135 
25 
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Pittsburg The cargo was brought to Louisville, 
and the state of the water m the river not permitting 
the boat to proceed to Pittsburg, the molasses was 
put into a warehouse, and afterwards (with a little 
delay) le-shipped, and arrived, in the usual time, at 
Pittsburg. On delivery there, it was discovered that 
two of the barrels were missing, seven of them empty or 
nearly so, and some others only half full. Information 
was elicited from many witnesses as to the trade on 
tlie Western waters, and on the nature of the article 
of molasses, and the trade in it , for instance, that 
in wmrm wmathor, from fermentation, a barrel will 
bo full, and even running out at the bung-hole, on 
its hemg moved and carried to a dray, although when 
still and m a cool place, the cask will not be full 
by one-fourth, or one-third, that on account of the 
fermentation and expansion of the molasses, it was 
necessary to have small vent holes on the top of the 
cask to prevent its bursting , and that through these 
vent holes from three to five gallons will be lost 
between New Orleans and Pittsburg, if the voyage 
bo in warm weather, as was the voyage in question. 
It appeared also, that the article in warm weather 
loses more or less by leakage, according to the 
goodness of the casks. It was conceded that the lost 
barrels must be paid for ; but the question was, 
whether the deficiency in the others was the conse- 
quence of defect in the casks, or of bad stowage, or 
other causes for which carriers were answerable. 
The following charge to the jury was held to be 
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correct. “No caro or atteiiiion of tlio carrier could 
prevent tlie ferinontatiou and expansion of tlic molasses 
m warm weatlicr, liy wlncli a considerable quantity 
of molasses would bo lost; tins loss, therefore, aris mg 
from a law of nature, was necessary, and camo 
withm the exception of *tlio act of God.’ The 
defendants ought not to be answerablo for loss 
occasioned by the peculiar nature of the article, 
earned at that .season of the year, nor k\dvago 
arising from secret defects of the casks, uhich conld 
not have been observ cd or reuiedied after the casks 
were stowed away ; but for all other losses, not thus 
occasioned, or slionn by the dt'fondant to havo 
originated from causes beyond tlieir control, tbey are 
answerable” And the Uuurfc held, tliat unless tho 
defendant could prove that a fraud and imposition was 
practised upon him, he could not contradict tho bill 
of lading signed by liim ; and that if the barrels of 
molasses were injured in their delivery to tho 
carrier, and ln» saw and knew it, this would not bo 
such a latent defect as would excuse him from 
liability for los&, beyond that which was occasioned 
by the peculiar nature of the article carried. ^ 

The duty to stow under deck is deemed a condition Gdwi-? 
of every bill of lading, wlicthor expressed or not; (kxkdio 
unless the liability is expressly excluded by the tho liiei- 
terms of the contract, it will always be doomed one list’’’'’ 
of its provisions. This is a general rule of mantimo 
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i.iw ai’L'Ui;!; oat (»f llic goiicral usage tff tlic coimncrciai 
woi’kl.^ 

'Wlictlier a ship’ri poop, or a liouso bmlt on dod, is 
iobecononlercd as a proper placo for caigo, so as to 
entitle goods carried tliero to ilio privileges of 
iuuler deck cargo m tlic iiiaitor of jettison, is a 
question wlucii lias given ribC to mucli doubt. The 
praciico is to treat the poop as nndor-deck , and to 
follow tlio same nilo nith such bouses us arc pcrina- 
iioutly built into tlio skip, eitlior by forming part of 
its frame, or by being lot down into the beams and 
solidly sccLued with iron knees, or in some equally 
substantial faslnon Cargo in mere temporary ‘ 
erections, not so secured, is treated as if on deck.' 

\Ylioro casks of oil wore stowed on tbo mam deck 
of a steamer bulwarked entirely round and under 
cover of the upper deck, well stowed, except tliat 
ilioy wore not stanchioned down from tbo top, and no 
bulkheads were bmlt beliintl them, tlio voyage of the 
steamer from Boston to l^ow York being short, 
occupying but one night , though part of the way out 
at sea, and tlic goods were injured by a violent storm. 
Tbo Court hold, that these goods were stowed m 
compliance with the rule requiring thorn to be 
stowed under deck. That steam vessels making such 
short voyages, on which the speody transit of goods 
is an object of moment to shippeis as well as to 
shipowners, arc not bound to exercise the same 
elaborate and dilatory precautions against the vicis- 
1 TheNepUme^lCL T Adm r>C 
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sitolcs of flic Noa 11’^ on loii'ier ami more ])or!lons 
voyages. That tlu' .iru:>e fiami a danger of the 
sea against which the owners were not hound to 
provide further than they did.' 

Jettison IS detined to be a heaving overboard of 
the goods in order to save tlie slnp.*" Sir. Lowndes 
says “jettison is the throwing tnerhoard of cargo or 
ship’s inatoriaL to lightmi the vesrer’* ; and in voliimo 
III. of Ivoiit’s Comineiitanev, page ddO, we find it 
laid down thim. “Bv the ilhndiau law*, as cited iii 
the Pandects, if good-. Wire thrown overboaid in a 
case of extreme peril to lighten and save the ship, 
* the loss, being incurred for the common benefit, 
was to be made good by the eontrilnition of all. 
The goods miisl not lie .swept away by the violence 
of the waves, for then tlio loss falls entirely upon the 
inercliaiit or has insurer, but they must be intentionally 
sacrificed by the mmd and agency of man, for tho 
safety of tho ship and the residue of tho cargo. 
The jettison must lie made for sufficient causo, and 
not from groundle,''.H timidity. It must bo made in 
a case of extremity, whim the ship is ra danger of 
perishing by the fury of a .storm, or is labouring 
upon rocks or bhallow s, or i.s closely pursued by 
pirates or eiiemic.'*.” 

If the VC.SS 0 I is seaworthy to cany a cargo under 
deck, and there is no general cu.stom to carry such 

^ The Foptune, 1(1 L, T. Adm lid 

“ Cramp’s Pan of the Law of .Uaiinc lub and Gen At. 138 

“ Lowndes on G A .11 
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goods on dock in siicli a voyage, and tlio loss is to 
be attributed solely to the fact that the goods wore 
on deck, and their owner had consented to their being 
there, ho has no recourse against the master, owners, 
or vessel, for a jettison rendered necessary for the 
common safety by a storm, thougb that storm, in all 
probability, ’would have produced no injnrions effect 
on the vessel if not thus ladou. It is not for him to 
say that in the first storm tho vessel encountered, 
though not of uuusual soverily, she proved to be 
unahle to carry the deck load, and so was not of 
sufficient capacity to perform the contract into winch 
the carrier entered. Tho carrier docs not contract ' 
that a deck load shall not embarrass the navigation 
of the vessel in a storm, or that it shall not cause her 
so to roll and labour in a heavy sea, as to strain and 
endanger the vessel. In short, ho does not warrant 
the sufficiency of his vessel, if otherwise staunch and 
seaworthy, to withstand any extraordinary action of 
tho sea when thus laden. If the vessel is in itself 
staunch and seaworthy, and her inability to resist a 
storm arises solely from the position of a part of 
the cargo on deck, tho owner of the cargo, who has 
consented to this mode of shipment, cannot recover 
from the ship or its owners, on the ground of 
negligence, or breach of an implied contract respecting 
seaworthiness.^ 

Thus, where two boilers with chimneys and other 

^ Alexandei La-wrence and otlieis v, Ohaile& Mintuin, 17 Hovr 
100, s.c 21 Cur. 392 
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iron material 'ftti.irlnni; Ju.nh I*' tuii.s hi’i. , wiili 
ijjjg gliippcr'f? conM’nt, un tiss* <k‘<'k «»!' tiu’ 

cEpper slnp" Horni't " f<n* a Vi>}a;(' uvm Kt-w York 
to San FranciKO, uin! m\inu t > liu- prt of 
material on tlu* (look tlto I ln't’aiuo ho murli 

gtrained anil injun’thii n it.dothat it 

tojettisontliem aihr tin' >:4li wan <orr, t) |nofoc‘t 

tEe ressel trom rink <’f unv iV.iurt* .hIh‘ nii^ht 
encounter. It hi Id, tliai Hii tho .s|ii|ij«'r hai! 
consented to tlio enruo hiuoi |ilac'i d ni thai {»(»-!} ion, 
Eetook tho ^^k ofn-i r»wli-nn*j: thf Hhip u!iin,os;fj;o- 
ablem a .storm, uml th.it ho, anji uut the Hlii|isouj(-r>, 
‘must hear tlio Iohji naMHiunod l>y it^ l>*ntgpUatI 
on the deck." 

It IS now sottifd law that si to ram' n 

deck load imirtt ho modittoil hy u rii-vtoni iml to pay 
fontjifjetti.'joncd, ;h gtuioral avorago; although, if 
the shipper had or nntilo hmi.Mdfa party to 

that modo of stowage, ho iitivoiialiy wyaki ho h.iblo 
to pay hi.s share. - 

Mr Lottnde.s says, uhon the shipper of cargo 
has consented to have Iu.> goods ludon on iho deck, 
it has been of coinve at a rt-ducid rate of freight; in 
return for Inch ho was emitent to run the ri.sk of 
hawng his good-^ jettisoned without culnpen^a^iu^u 
That he did m fact run thn risk followed neeci!6,arily 
from the old rule, which up to 1H.17 was uiuver&al. 


* Alexander Lawrenre ami nllOTfe Charles Mintara, 17 lion I'«) 
“ Gould « Oluer.ail IG S^x AlUkrr TitliaiUKtoB, JiO L J 
Ei 117 , d L. T. 8Dd, Jotoiiou e. Chapman, ‘■i'h L J. C. i*. £l 
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Dcck-luatl jotti^oii was in no case gonoral average; if 
llio sliippcr assontetl, by e-^press words in Ins cliarter- 
party or bill of lading, to siicli stowage, lio could not 
sue tlie sliipowner oil tlio grounds of its being 
improper ; tbo wb ole loss by jettison consotpiontly fell 
upon himself. Witli tlio exception of timber this 
rulo still subsists in other trades in the form of a 
custom.”' 

Tho principle of adjustments iii the case of dock 
cargoes is, tliat as between assenting parties to such 
stowage, tho dock must bo taken to bo a proper 
place for carrying cpi,rgo, and wdiat is thrown from 
thence is to bo treated as if it had boon below the 
deck But as regards all parties who have not 
assented, the old rulo remains in force, and for them 
there is no general average for dock-load jettison ; 
and where the exception of jettison is contained m 
tho lull of lading, the loss will fall on tho shipper 
himself If a ship is chartered for a full cargo, 
including a deck load, and is then sublet by tho 
charterer to various shippers, the shipper of goods 
bolow tho dock, on a bill of lading making no other 
reference to tho charter than “freight payable as 
per charter-party,” will not bo liable to a claim for 
contribution to a dock-load jettison, as ho is no party 
to tho shipment on deck." 

If the danger which necessitated the j'ottison has 
resulted from the vice propre of tho article jottisoned, 

1 LowndGS on G A 36 , Tho Milwaukee Bello, 21 L. T 800. 

® Ohappel i; Oomfoii, 31L J. C» P. 58. 
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8S,forex:an!j)1*'- ivlirn <!,r?*4i‘r (!l’!*rr froi’i Jin' 

beating of luiuji or uiitoi Nfuifcii iii .» (lamji ^taU', 
or from fill' .^}ionta!ii'uu'' nf cost!',, i{ la 

tie practice not fo {stlinit thn }<»•", iitfo general 
arerago, the lo-fa Ireiiig i n?ii' h tlisil of the shipper.' 
Tills rule, hu\vt\er, oucht imt to he e\tuiuled to 
ases in ■which the teinlenev to coiohusitou lisis hoeii 
the result ofiiii aceuient ofiuuigatsoii, ih wheiieoalu 
beat and Ignite in eon vtpu'uee fd' thy ahsurptiou of 
seaayatcr from n leak.' 

If there is an tnage to enrm carhovK of vitriol rm 
deck, or to emlHul tliem m ssyid m the hold, the 
uii(len\nturs are hound to take notice of ifc wiiliou! 
anj communioatiun. All they can require is that 
the carboys shouhl he properly stowed in the usual 
manner. They u ill he hahh‘ if it becomes necessary 
to jettison them hy reason of their taking fire, but 
not if the vitriol was carried on duck without such an 
usage, or if they were not stowed there m a skilful 
and proper manner.’* ^ 

In order to exempt tlie owners from liability for 
damage to goods stoived on dock, it is not sufficient 
for the master to urge that ho was authorized so 
to stow the goods by thi' bill of lading . he is bound 
to estabhsli by proof iliafi the goods wero properly 
stowed on deck, and that tlio risk of navigation, in 
spite of proper stowage, caused tbe loss or detenora- 
tion of the merchandise. 

’ Johnwii V Ohapmaii, .15 J, J 0 1’ 2.1 * I/owndch ou 0 A ii 

* DdiGoHtd V lldmuudb, 1 Camp 142. 
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Where the goods jettisoned have been insured, 
the owner of the same need not, before resorting to 
Ins remedy under the policy, recover his contribution 
from the shipowner and owners of the cargo saved, 
but may at once proceed to recover on the policy and 
subrogate the insurer into his rights. Thus, where 
goods are insured, and jettison is one of the risks 
insured against, the underwriters, in case of a loss 
by jettison, are liable for the full insured value of 
the goods, and not merely for the proportion which 
the owner of the jettisoned goods would have to 
contribute as his share in the general average 
statement , and the underwriter, after paying the 
full amount, IS entitled to use the name of the assured 
to recover contribution from the owners of the ship 
and cargo saved In an action on a policy in which 
jettison was one of the risks specifically insured 
against, to recover the value of goods jettisoned, the 
underwriters set up a custom of London, that where 
goo^s are lost by jettison under such circumstances 
as to constitute a general average loss, the under- 
writers were liable only in respect of such proportion 
of the loss as was cast upon the owner of the goods 
in the general average statement. It was held, that 
if the practice existed for the owner of the jettisoned 
goods fi.rst to recover contribution from the owners 
of tho ship and cargo saved, it was only a practice 
for the convenience of the parties, and not a binding 
custom.'^ 

^ Dickin&on v Jardxnc, J Asp. Mar, Law Oa. 126 
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The shipowner, being prtwa/act? in the nature of 
a common earner, is responsible for all injuries to 
the cargo, unless specially exempted by the contract 
under which it is carried ; he will therefore be hable 
for all loss which may be occasioned to the goods by 
rats or vermin, unless the bill of lading limits his 
liability in this respect, as it has been held that such 
losses are not covered by any one of the ordinary risks 
or exceptions, such as dangers or penis of the sea, this 
being a kind of destruction not peculiar to navigation, 
but to which commodities are liable on land or 
in warehouses , the presence of cats on board and 
other precautions to prevent injury from rats being 
insufficient to protect the shipowner. 

This view, however, is contrary to the opinions 
which have been expressed by foreign jurists.^ 

"Where the barque “ Oarlotta ” sailed under charter 
from New York to Barcelona with a cargo of 
petroleum, from whence she was to return with fruit ; 
on arrival and discharge at Barcelona she was 
fumigated for the purpose of removing the scent of 
petroleum, and also of killing any rats , she then 
took on board a cargo of almonds and other fruits, 
and proceeded on her return voyage After being 
at sea some days rats were noticed on board, and on 
discharge of the cargo at New York, some of the 
bags of almonds were found to have been gnawed by 
rats. The vessel had on board on the voyage a cat, 

1 LaTciom c Drary, 22 L J Ex 2, Kaye Wheelei, LawB 2C. 
P 302 , Hunter v Potts, 4 Camp 203 , Rohl w Parr, 1 Bsp. 445, 
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^ ^Vermin 
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exception of damage by tats. 0. and A. sold the 

Amondsbefore amxal to a sound pneo, wkoh liad 

been paid tl.em m Ml, and bad applied to and 

received froiii Ooveinnieiit a ivimlo of diilies on the 

•amoiulSfcby I'oasoii of tlicir damaged condition In 

In aetil against 0. and A. to recover tbo cliartot 

4 . 1 ., r ilnint’o bv miK s^et up as one 

of the defences, and it ivas held, llial Ihongl. tbo , 

cliartor-pai'ty contained no proMSnni lor tbo giving 

of bills bf biding, thfso latter must bo laken to be 

the coiitl-act betnecii Ibe lairties so tar as the damage 

by vats VMS concerned. Tbat snob damage was 

not a pel'll of Ibc sea, anil it did not appear that the 

damaoe by vats ivas a tbuig against whicb it was 

^ Na omvfl 'ViuT. tliat (i. and A. were 
impofssjblo 1o guaifl. Aiui 

ountled to recover for the daman o to the almonds, 

' notwithstanding their salt' of i hem 1 tel ore arrival, hut 
that they must give credit for any rebate of duties 
thc^ had received liy reason of such damage.’ 

li, The case of iho “Milelus nhich nas referred 
to m lho ahovo ca^^e, it was held by -lustice Kclsoi 
“ that damugi'S occasioned by \ ermiii on hoard o i 
ship, to a cm’go m the course of a voyage, arc no 
the result of a peril of tlie sea, or of any of th. 
daimcrs or accidents of navigation, within ai 
Osvceptioii to that effect in a hill of lading, hut ar 

ilVBaiqne Cdilotte Blib'! i> Gome/, y ^ 

^ g ^ C U B <» >«> 
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lamages for wkcli the ship and its owners arc liable, 
IS insurers of the safe conveyance of the cargo.” In 
Ins case the labels pasted on the outside of the mats 
vhich enclosed chests of tea, had been eaten by 
lockroacheSj and thus embarrassed the assortment 
md delivery of the boxes and depreciated the market 
/■alue of the same. 


There is no rule which lays down that coal may 

% 

36 used as dunnage Theiefore, though it may be 


''Coal. 

dust” 


ay no means an •‘uncommon practice in certain 
trades to stow beer amongst coals, still, if the master 
iocs so in such a way as to injure or damage cargo, 
lie will be liable. Lord Tenterden having laid it 
down, that it is the general duty of the captain to 
3tpw and arrange the different items of his cargo so 
as they shall not be damaged, either by the motion or 
leakage of the ship, or by bad weather.i 
Thus, where fifty-one hogsheads of beer, out of a 
consignment of three hundred, were damaged by the 
porous vent pegs being caked over by coal dust, the 
hogsheads having been stowed amongst and covered 
over by coals, whereby the escape of the carbonic 
acid gas was rendered impossible, and the beer in 
consequence was damaged, the Court held that though 
this mode of stowage was not uncommon, still it did 
not follow that if any damage resulted from that mode 
of stowage, the master would not be liable, and it 
appearing that the damage was the result of tins 
method of stowage, the master was held liable, s 


^ Abbott on Sh , 259* ® Allsopp v Thomas, Com, Oa 396 
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Nob cio 
countable 
f«ji shnit 
dchveiy ” 


In many trades in wliicli coal is earned along witl 
otlier goods, it is common for tlie shipowners to 
provide against this responsibility by the insertion 
in the bill of lading of a special clause exempting 
them from any liability arising from coal dust. 

The clause occasionally met with in bills of lading, 
such as “ not accountable for short dehvery,” is taken 
to apply to cargo in bulk, or the difference between the 
intake and the output. As regards packages, bales 
bundles, and all cargo shipped by number a? 
distinguished from quantity, weight, or measure, the 
condition would not defeat the claims of the bill o-i 
lading holders for non-delivery of goods entrusted 
to the ship for conveyance. Bills of lading are 
presented for signature usually after the goods have 
beon shipped , and if these documents are accepted 
by the shipper without protest, he will be bound bj 
the stipulations contained therein, subject to special 
circumstances. These contracts of affreightment 
like agreements, are governed by common law, and li 
the shipper has reason to believe that goods have 
been abstracted from a package, he should receive 
the same under protest. The remedy for any 
deficiency being by action against the master oi 
owners of the ship, the master cannot be compelled to 
keep a package and pay for its value. As a package 
may be dehvered in the same state m which it was 
received, it would therefore be necessary for the 
shipper to prove that it was delivered in a different 
condition from that m which it was shipped. 



‘ LETTERS OF MARQUE’ :J07 

Letters of marque are commissions for reparation 
to merchants for extraordinary reprisals taken and Marque ” 
despoiled by strangers at sea, grantable by the 
Secretaries of State with the approbation of the 
Sovereign and Council and usually m time of war 
The words marque and re^r%sal are used as 
synonymous terms, although the latter is strictly, 
taking in return , the former, passing the frontiers in 
order to such taking. 

These letters may be granted by the law of 
nations, even during peace, wherever the subjects of 
one state are oppressed and injured by those of 
another, and justice is denied by that state to which 
the oppressor belongs, and Government chooses thus 
to compel indemnification, without necessarily 
incurring the evils of general warfare. 

The term itself is now, however, somewhat 
differently applied. If, during war, a subject should 
take an enemy’s ship, without commission from 
the Crown, the prize would, by the effect of 
the prerogative, become a droit of Admiralty, and 
would belong, not to the captor, but to the Crown. 
Therefore, to encourage merchants and others to 
fit out privateers or armed ships in time of war, 
the lords of the Admiralty were empowered by 
various Acts of Parliament, and sometimes by 
proclamation of the Sovereign in Council, to grant 
commissions to the owners of such ships, and the 
prizes captured by them were directed to be divided 
between the owners and the captors and crews. But 
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ilie owners, before tlio commission was granted, luul 
to give security to tbe Aclinii’dlty to make componsa- 
tion for any violation of treaties between tboso powers 
wiib whom the nation was at peace, and that such 
armed ship should not be employed in smuggling. 
These commissions are ordinarily denominated 
letters of marque, m which sense alone tho term is 
now accepted. On tho 16th of April 1856, the 
plenipotenliarics of Groat Britain, Austria, Fmnce, 
Prussia, Eussia, Sardinia, and Turkey assembled in 
Congress at Pans, and signed a declaration, of which 
the first article was “ Privateering is and remains 
abolished.” The United States of America wore 
invited to accede to this declaration, but declined. 

If a merchant ship, carrying letters of marque, 
meets with an enemy whilst m the prosecution of 
the voyage, she may engage m her own defence, and 
prosecute the engagement to capture, even though, 
in so doing, she may be obliged to depart from the 
direct course of the voyage^ , also, if an enemy comes 
across her course, she may attack and take him 
from other motives than those of self-defence, if tho 
so doing does not involve any departure from the 
direct course of the voyage. - 

The true principle appears to be, that no departure 
from the usual course of tho voyage, caused by 
repelling a hostile force, or even attacking an enemy’s 
ship, will be held, under such circumstances, to 

^ Aulould oa M I , voi 1, 146 

^ Pail y AiideibOii, 6 Ea&l Eop 201^ 
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amount to deviation, provided wliat is done can fairly 
be attributed to motives of self-defence. And as tlie 
master would be warranted in so doing under bis 
letter of marque, the shipowner will not be liable for 
the loss of the goods, m the event of the vessel being 
lost, or captured, in consequence of Ins having thus 
been engaged with the enemy; but, if the vessel’s 
departure from her regular course is plainly attribut- 
able to the desire of profit, and done with a view to 
capture prizes for the sake of gam, then the acts of 
the master being in excess of the authority conforred 
upon him under the letter of marque, the clause m 
the bill of lading would not exonerate the shipowner 
from loss to the cargo resulting from such acts. 

Thus, if a merchant ship cruises, i e,, lies by, or 
departs from the direct course of the voyage, in hopes 
of meeting with prizes, this act would be unjustifiable, 
and the shipowner will be responsible for all loss 
arising therefrom. 

The four possibilities under which the accident of "Ooih. 

^ szon ” 

a collision could arise have been clearly stated by 
Lord Stowell, thus, “In the first place it may 
happen without any blame being imputable to either 
party, as where the loss is occasioned by a storm, or 
any other ms major, and in that case, the misfortune 
must be borne by the party on whom it happens to 
light, the other party not being responsible to him 
m any degree. Secondly, a misfortune of this kind 
may arise where both parties are to blame ; where 

there has been a want of due diligence or skill on 
27 
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botli sides. In sucli a case, the rule of law is, tliat 
the loss must be apportioned among them, as having 
been occasioned by the fault of both. Thirdly, it 
may happen by the misconduct of the suffering party 
only, and then the rule is, that the sufierer must 
bear his own burden. Lastly, it may have been the 
fault of tho ship which run the other down , and, in 
this case, the injured party would be entitled to an 
entire compensation from the other.” ^ 

Tho mere happening of a collision, without more, 
is no evidence of negligence on the part of tho ship 
sued, and in order to fix such ship with tho loss, it 
is necossary for the party suing to give evidence of 
tho absence of reasonable care and maritime skill, on 
the part of the crew of the ship sued.^ 

Where a reasonable doubt exists as to the cause 
of tho collision, the court will regard it as the 
result of accident. And if cross actions are brought 
to recover damage which was occasioned by inevitable 
accident, both actions will be dismissed.^ 

The common carrier by water is, and always has 
been, exempt by the common law from losses 
occasioned by the natural aceidents peculiar to the 
sea, therefore, the shipowner will not be responsible 
for any loss, either to the ship, or cargo, arising from 
collision where no blame is imputable to his vessel, 
it being held that such losses come within the 

^ The Woodrop, 2 Dods Ad Rep 83 

2 Tho Mary Stewait, 2 W Rob 214 , Hammach v WhitOj 31 L J 
G P 129 , Scott V The London Dock Oo , 34 L J Ex 220 

3 The Shannon^ 1 W* Bob 463 , The Ebenozei, 2 W Rob 206 
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eiemptod clauso m tlio bill of lading, “ dangers or 
perils of tbe sea 

Bat a collision arising from tbe negligence of the 
crew of the ship in which the goods are earned, is 
not “ a peril of the sea,’’ within the meaning of an 
exception of “loss arising from perils of the sea,” in 
a bill of lading The shipowner will therefore, in 
such case, be liable to the shipper for loss or damage 
to his goods resulting from such collision.'^ 

Whore an action was brought by the owner of a 
quantity of rice shipped onboard the “ None-Such,” 
which was lost, upon a bill of lading in the usual 
form, “excepting the dangers of the sea, ” it was 
held, that the collision was the result of negligence 
m the management of one or both the vessels, and 
the owners of the “ None-Sueh” were in either case 
liable to the shipper. Further, that a collision which 
would excuse the carrier must be such as could not 
be avoided by human prudence and skill.® If the 
carrier vessel is sunk by a collision, and the goods 
are lost through the fault of those on board, it is 
no defence to an action by the owner of the goods 
that the colliding vessel was also in fault.* 

By Section 298 of the Merchant Shipping Act, 
1864, the owner of a ship guilty of a breach of the 
Admiralty regulations is disentitled from recovering 

^ Smith '0 Scott, 4 Taunt 125 , Tho Katlileon, 43 L J Acim 39 
® Gull V The Geneial lion Screw Colliei Co , Law S 1 C P GOO , 
37 L J 0 P 205 
^ Aug on Oai , g 1G6, n 1 
^ Aug on Cai , s 16G, n a 
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in the Court of Admiralty any recompense whatoYer 
for any damage sustained by such ship in such 
collision, unless it is shown to the satisfaction of the 
court, that the circumstances of the case made a 
departure from the rule necessary. And it is now 
settled that the owner of cargo lost by a collision, is 
not eadem coiuUtwno with the owner of the Tcssel 
as to thoir right to rccorer, for though both ships are 
to blame, the owner of tlio cargo, not having any 
control over the blameworthy master and manners 
of the vessel upon which his goods arc carried, is 
not to be considered as having any share in the 
cldiciim, so as to be thereby disentitled to recover 
cither under the old law of the Adimialty, or under 
Section 298 of the Merchant Shipping Act, 1854. 
Tho owner of the cargo ought not to suffer for the 
breach of tho rule , ho is innocent, and tho master, 
who is tho guilty party, is not his servant. ‘ 

The owner of the ship himself appoints the master, 
and he desires the master to appoint and select the 
crew , tho crew thus bccoiiio appointed by the owner, 
and arc his servants for tho management and govern- 
ment of the ship, and if any damage happens through 
their default, it is the same as if it happened through 
the immediate default of the owner himself.'-* The 
owner of the cargo, m case of loss or injury to his 
goods by collision, has his remedy by action, where 


» The Milan, S S f.l L J Adm 105 
Laiighoi » Pointoi, 5B &C 551, Qiiaimanc. Burnett, 9 L 
J E\ 303, s 0 6M & W 199 
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both vessels are m fault, against either one or both ; 
but he cannot recover, if he proceeds against one 
only of two delinquent ships, more than a moiety of 
the damage, because it is impossible in practice to 
afRy to the vessel proceeded against more than a 
moiety of the blame, and the owner is therefore left, 
with respect to the other half of his loss, to his 
remedy against the other vessel which is equally 
delinquent. It may not bo consonant with justice 
that the owner of a cargo, who is not the owner of 
the ship, should recover only a moiety from one of 
two ships both in fault. Perfect justice, if it could 
be administered, would afford a remedy in proportion 
to the culpability of each. This, in cases of collision 
whore both are to blame, is generally impossible, and 
therefore, as a kind of jummm 'lusiictim, the party 
sued IS liable to one-half the damage only, and the 
innocent owner of the cargo is left, as to the other 
half, to sue the owner of the ship on board which his 
goods were earned.^ 

The cargo on board the ship doing the damage 
cannot be attached to make good that damage. 
There is no instance in which the Court of Admiralty 
has arrested a cargo for the purpose of making 
good the damage done by the ship in which it was 
conveyed, and the reasons against such a course of 
proceeding are most powerful. The damage is said 
to be done by the ship, but this is a mei’e form of 


" The Milan, 31 L J Aclm 111 



211 


LEGAL EFFECT OF THE CLAUSES 


expression, the truth and reality boing that it is 
done by tho master or tho crew, as servants of the 
owner of the ship, and upon no principle whatever 
are the owners of the cargo responsible for the acts 
of the master or crow. 

The attachment of goods m cases where the 
owner of the ship doing tho damage is also owner 
of the cargo laden on board, is likewise without 
precedent, and will not bo sanctioned by tho Court 
of Admiralty.^ 

Where cargo is lost in a collision, and tho owners 
bring a suit to recover its value, tho damages must 
be computed by taking the price paid at tho port of 
shipment, and adding tho expense of lading it on 
board, and of navigating tho vessel to the place of 
collision , with interest on such account from the 
date of collision. 2 

Part IX. of the Merchant Shipping Act, 1854,® 
which limits the liability of the shipowner for 
damages to an extent beyond the value of his ship, 
and the freight duo, or to grow due, in respect of 
such ship during the voyage, docs not apply to 
foreign ships , therefore, where a foreign ship is to 
blame in a case of collision, her owners are respon- 
sible to the full extent of the damage done, though 
exceeding the value of the ship and freight. 

^ The Ticloi, 29 L J Adm 110 

® The Ocean Queen, 2 Asp Mar Law Ca 419 

“ 17&18Yict,c lOi 

>■ Cope u. Doherty, 27 L. J Oh C00,ThGYictor,29L J Adm 110 
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Provision for tlio transliipmon! ainl ro''iiipmi nt <>t' ^ 
goods IS frequently made by the inMU’tKiu in the lull n 
of lading of a clause to the follon ing elfect 
“Tlio company are to be nt lilierfy to ram the 
said goods to their port of deatiuation !>y tlie above 
or other steamer or steameiN, ship or ship>» iiilar 
belonging to the company or to other pei^ou!, 
proceeding cither directly or indirectly to •■•uelt pnr!* 
and in so doing to carry the goods boyoiul tlnir poit 
of destination, and to tranship or land and ''tore tl< ’ 
goods either on shoro or afloat, and resinp an I 
forward the same at the company’s e\pem'>\ but ut 
merchant’s risk.” This privilege of Iran '.hiprni nt 
in a hill of lading reserved to the carrUr dm - nut 
discharge him from any respoiihibduy \v!d<*lt m 
incident to ins contract, until the goo<K be dt-lnv r* d 
at their destined port. A stipuLiliuii, for iimtanm', 
in a bill of lading, that tho shipper, in ca«e td' 1 nv 
water m the river, may reship in other craft, doe- ’ua 
vary his obligation to deliver safely. Such M tpulm 
tion IS for the benefit of the earner, in si ruling to 
him the advantage of as groat a poriion of the IVi rndb 
as he could earn, and to throw upon flic oun. r of 
the goods any increase of expeu-e ; and the ri latiun 
and responsibility of a common carru r m >ut nun I. . ua 
the shipment of the goods until tliur uniial .0 t- • 
destined port of delivery. Where the uud. it, » r g 
was to deliver a cargo, with the prnil-g )f 
restepment at a particular place on the u.o, and 
the undertaker stopped short of the point ili -‘yi.ait I, 
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and the cargo -was lost m a storm, it was licld lie 
was responsible. As the storm was a peril of the 
river, and an act of God, tlie carrier would have 
been excused if he had encountered it in the 
ordinary course of the voyage, and of his duty ; 
but, as it was encountered when out of the course 
of his voyage and of his duty, and might have been 
avoided but for a disregard of his duty and of his 
contract, the carrier made himself liable. By the 
insertion, therefore, m the contract, of these words, 
“ the privilege of reshipping,” although the carrier 
IS allowed to tranship or reship in another vessel, 
his contract is not performed until the delivery of 
the goods at the place of their destination. And 
where goods are shipped with tho privilege of 
transhipment, and are damaged on tho voyage, and 
are transhipped under a bill of lading which contains 
a provision that tho second earner shall not be 
responsible for tho damage done by the first, 
the second carrier is not liable for such damage, 
although the owner of tho goods has not received the 
second bill of lading. ^ 

As a rule, the shipowner, the agent, or some one 
on his behalf, usually advises tho consignees of 
transhipped cargo of tho arrival of the vessel, and 
instructs the bill of lading holders to apply for their 
goods. This practice of giving notice is adopted by 
many steamship companies, and should be followed 
in all cases. If tho goods are transhipped *and 

^ Aug ou b 227 iiucl note 
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become lost, damaged, or conliseutinl Hi rei.-.v 
quencG of ibo consignot' 2iui htnng informed Jin* 
cliange of the vessel, whereby no {lemund e ndd be 
made for their delivery, the shipper can pmer,.! 
against the shipowner for traiislupping llm giH'ds, 
and not giving notice of the uumo of tlie steoiid 
vessel. 

Where tliG goods are traii,-hi]ipi‘cl, and ijp«ni arroal 
at their port of destination art' stort'd iii the (’u"! o)'!- 
house, owing to their not being claimed in tie 
consignoe, to whom no notice of the chiiiigi’ nt tl'»* 
ship has been given, the tihipowner, h.uiiiu laih d !o 
give notice of such transfer, will he huliie Inr i1m> 
extra expenses incurred. 

Owing to the increased risks which emod' aii' 
subjected to whilst m transit througli Kgipt.some 
steam companies have deemed linecossar} in pi‘(,ti rt, 
' themselves from liability, by the following clans** in 
the bill of lading — ‘ 

“ In the event of transit to and from Sue/, mid 
Alexandria, the goods will be landed, rora.inf'd, 
conveyed, and resliippodat the owner’s expciisr, bt.i 
at merchant’s risk , and in no case w ill the ow lu r be 
responsible for accidents, loss, damage, d(dt, , o!- 
detention, however cansocl, ni the course of mu-Ij land- 
ing, transit, or rcshipmoni.” But, in all cu-k, n h 
the duty of the master to use duo care and diiu > nr*' 
in forwarding the goods, and il wall be no osr, ,, 
that he delayed the translupmcut in order io av<< >1 

paying a high rate of fieiglii fur funvardmg on tin 
28 
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goods, or otlicrwiso to avoid moaiTing espouse. 
Thus, in an action on a bill of lading by wliicb tbe 
shipowner was bound to forward tlie goods by 
steamer from London to a foreign port at Ins own 
expense, tlio brcacli of duty being in not using due 
dii’^once to do so, wdiereby the season was lost , it 
w a.j held, that it was not enough that ho had let the 
discharge and sorting of the cargo tako the usual 
course of business at the docks where the veshcl 
discharged, if ho neglected means which might well 
have been used to hasten tho sorting, and to procure 
vessels for tho transhipnieiit ^ 

If tho vessel, having performed part of lior voyage, 
be disabled from completing the remainder, then 
transhipment to the place of dostmatiou is in fur- 
therance of tho original purpose, and it is settled 
that in cases of such trauslupmcut, if tho goods bo 
conveyed safely to the placo of destination, the 
freight shall be that originally contracted for.® 

In cases where tho shipowners have to convoy 
goods to, or from, the shore by boats, thoy endeavoui’, 
by the insertion of this claiiso, to protect ihomsclvos 
against losses from causes beyond their control. 
Lor instance, if goods are deposited in a warehouse 
on account of the ship, and such goods have to be 
taken off m a surf-boat, which may capsize or take 
in water over all, the shipowner thus protects himself 


^Caialiu Xeiios,2F &F 710 
^ Sliipton V Thouiton, 9 Ad. & B. 311'. 



OF BOATSF 


219 


from perils, the guarding against which is not within 
his control. 

A boat or barge may also be run down or meet 
with disaster, and from all such dangers and 
accidents the shipowner would be exempt under this 
clause, but not from damage or loss arising from 
his own neglect. 

Where the exception in the bill of lading was “the 
act of G-od, &c,, and all and every other dangers and 
accidents of the seas, rivers, and navigation, of 
whatever nature and kind soever, save risk of boats 
so far as ships are liable tliereto, excepted,” and the 
goods were sent towards the shore in one of the ship’s 
boats and lost, owing to the boat being driven on 
sliore by the violence of the wind and sea, it was held 
within the exemption, and that the shipowner was 
not liable. Whatever be the meaning of the words 
m the above clause m this connection, it has been 
held, that the words “ save risk of boats,” &c., were 
unnecessary, and that with or without them, the 
shipowner, in such a trade as the West Indian, incurs 
no greater or other liability with regard to the goods 
in the boats than exists in respect of those in the 
ships. 1 

Where the consignee had not boats ready alongside 
to take delivery of his goods upon the vessel dropping 
anchor, and the bill of lading provided that “ the 
goods on arrival at their port of destination were to he 

1 Jolinston 0 Benson, 4 B Mooio 90, cited m McLaeh on Sli 502 , 
Kay on Sli , vol 1, pp 363, 411 



220 


LEGAL EFFECT OF THE CLA USES 


** Rust 


tlelivered into the receiving ship, or to be landed at 
the consignee’s expense, the shipowner’s liability 
ceasing as soon as they were delivered from the ship’s 
tackle,” and upon arrival of the ship at the poit 
the goods were put into other boats, one of which, 
through the negligence of the boatmen, was swamped 
and the contents damaged. The shipowner was held 
not to be liable, unless it was shown that he had 
failed to take reasonable and proper care m the 
selection of tho boats. ‘ 

The clause in a bill of lading by which the ship- 
owner is ‘‘ not accountable for rust,” is limited to 
the rust of tho goods themselves, and does not protect 
tho shipowner from liability for damage done to 
other goods in consequence of such rust Grove, J , 
lu delivering judgment in tho case of Thrift v. Youle 
and Co.,- said, the moaning of the word “rust” in 
tho hill of lading was that if the goods rust, the 
shipowner will not be responsible. The very use of 
tho word “ rust ” shows that the exclusion of the 
protection to consequential damage was not intended, 
for it 13 dilEcult to see what damage there would 
be from rust, except rust of the things themselves 
which were shipped under the lull of lading, and all 
that the shipowner moans by this exception is, that 
he will not undertake that the goods may not rust 
from their knocking about in the vessel 

But in order to exempt the shipowner from liability 

^ Bullock Bro? & Co u Toay Aung, 24 Cul W E 0 K 74 

" 46 L J 0 P 402 
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under tins clause, tlio rust must be sucli as is usual 
and customary, and must not be occasioned by tlie 
improper stowage of tbe cargo in placing other 
goods in such close proximity to the goods likely to 
rust, as to occasion damage to them by inducing an 
unusual amount of rust, and more than might bo 
otdinarily expected. Thus, where iron bars were 
shipped at London for Calcutta, and copperas was 
stowed in such close proximity to them, that on 
ai rival, it appeared that the bars were coveied with a 
flaky foreign substance, which subsequent analysis 
plowed to be not oidinary rust from atmospheric 
causes, but sulphate of iron or copperas It was held, 
that the damage was not occasioned by rust within 
the meaning of the exception in the bill of lading, but 
by the negligent stowage of the copperas in such 
close proximity with the iron, which induced the 
unusual rust complained of. i 
In the case of the ship “Martha,”^ a quantity of 
sheet iron was found on delivery to bo stained and 
rusted with wet It was proved that the iron was 
well stowed, that the ship came m tight and dry, that 
the iron was taken on board in dry weather, and not 
exposed to the access of water. But the court held 
that this was not enough, for the burden was on the 
ship to show that the damage existed when the cargo 
was laden on board. 

The exception of “ leakage and breakage, ’’like that « Leakage 

and 

^ MacKinnon & otbeis v Taylor, Com Ca 514? bieakage’^ 

® Olcott, Adm 140 5 Paisons on Sh, vol 1, p 189 
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of rust, will not esonerate tlie sliipownor from damage 
or loss resulting therefrom , it is only the leakage or 
breakage of the articles themselves against which 
this clause protects the shipowner, it does not provide 
for losses consequent upon such leakage or breakage. 
Therefore, where bales of palm baskets were damaged 
by oil leaking from casks, the court held, that as the 
term leakage only applied to the leakage of the 
article itself, the shipowner was responsible for the 
loss occasioned to the baskets by the oil , and it was 
stated that similarly in the case of breakage the 
term applied to the loss of the thing broken, and not 
to the damage done by some other things,^ 

Thus, where one bale of piece-goods was damaged 
by oil having come in contact with it, and seveial 
other bales weio damaged by chafing during the 
course of the voyage, it was urged at the trial that 
the damage arising from the oil came within the 
term leakage. But the court held, that the term 
leakage in the hill of lading was applicable only to 
the goods comprised in that bill, and did not extend 
to damage caused to such goods by leakage from 
other parts of the caigo It was also ruled that 
damage from chafing by rubbing, i.c. by the bales 
rubbing against other portions of the cargo near 
them, did not come within the exception breakage. 

The limitation of liability by the memoiaudum in 

1 TIuift ® Youle & Oo , 46 L J 0 P 403, Tho JVepotei, 38 L J. 
Aclm 6o 

® Gialiam & otherB « Hillo, 10 Bom H* C Eep 00 
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tlie bill of lading, that tlio shipowners are not to be 
* accountable for leakage, is not restricted as to the 
quantity of leakage, and protects the shipowners in 
the absence of proof that the leakage was occasioned 
by their negligence ^ 

The stowage of goods, in tho absence of any special 
agreement, forms part of the obligation which the 
carriertakos upon himself. It is a duty to bo discharg- 
ed by the master and crew, it is therefore no defence 
to an action by the shipper against the owner for 
damagoto a cargo of wine, by leakage resulting from 
bad stowage (where tho ship is chartered but tho 
general owners retain the possession by their servants, 
tho master and crew) that professional stevedores 
had been engaged to stow tho cargo, or that such 
stevedores had been engaged by the charterer’s 
agents, there being nothing by which the master and 
crow were released from tho responsibility in respect 
of the stowage The exception of leakage does not 
protect tho shipowners from liability for damage 
accruing through the negligence of their servants, 
but shifts the onus of proof and makes it incumbent 
upon the owners of tho goods to prove affirmatively 
tho negligence of tho shipowner’s servants. ^ 

The rule of responsibility does not cover losses 
arising from the ordinary deterioration of goods in 


1 Tho Helene, Law it I P C 2o'l 
“ Sandemano Scixii, Law R 3 Q B 98 
<C/cchy Tho Gen 8teamNav Co, LawR 3C P U, Phillips 
v. OlaiL, 3(5 L J. 0 P 1G8 
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quantity or quality m the course of transportation, 
or from their inherent infirmity and tendency to 
decay, or -which aiise from the neglect or misconduct 
of the owner or shipper of t,he goods d The carrier, 
for instance, is not liable for any damage from the 
ordinary decay of oranges, or other fruits, m tho 
course of the voyaged But the master of a vessel 
IS nevertheless bound to take all reasonable care of 
such hmia, fei itura, and if they require to be aired or 
ventilated, he must take the usual and proper 
methods for this purposed 
So, the carrier is not responsible for the ordinary 
diminution or evaporation of liquids, or the ordinary 
leakage of the casks in which the liquois are put, in 
the course of transportation, or from their acidity or 
tendency to effervesce. Under this class of cases may 
be included “ullage,’’ or the quantity of fluid which 
the cask wants of being full in consequence of tho 
oozing of the liquor : for his implied obligation does 
not e-xtend to such cases, unless to prevent loss from 
such causes is within his control.* 

The common earner is liable for the safe delivery 
of all goods entrusted to him, but there is this 
exception resting upon the common sense of mankind, 
VIZ. with regard to any accident which occurs by 
reason of its nature which may lead to its destruction. 

^ Ang on Car , s 210 

® Ship Howard v Wissmaii, 18 Sow 231 

** AbboU on Sh , 371, Davidbon v Gw}mxe, 12 East Eep 38L 

^ Ang on Cai 3 s 211 , Stoiy on Bail, s 193 a 
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Proper vice does not mean a moral vice of the 
thing itself or its owner ; it is something naturally 
inherent m the thing, which, by its natural develop- 
ment leads to the destruction of the thing If such 
exists in the thing and leads to its destruction, it 
IS not a liability involved in the contract. i In cases 
of unforeseen and unprovided necessity, where the 
owner of the goods cannot be communicated with 
within reasonable time, or without considerable cost, 
delay, and inconvenience,’^ the character of agent for 
the owner of the cargo is forced upon the master.® 
In such cases he must exercise the discretion of an 
authorized agent over the cargo, as well in the 
prosecution of the voyage at sea, as m mtermediate 
ports.* 

This character of agent for the owners of the 
cargo, IS imposed upon the master by the necessity 
of the case alone and not otherwise. He must put 
himself in the place of the owner of the cargo, and 
do what the latter, as a prudent man, would himself 
do for his own interest if he were present.^ 

Thus, m an action against a shipowner for non- 
delivery of a cargo of maize which had become heated, 
and was sold by the defendants at an mtermediate 
port during the voyage, the jury found that the cargo 

1 Tho Gt Wesl Sail Co » Blower, 41 L J 0 P 271 
“ Tho Hamburg, 03 L J Adm 110 , The Earnak, Law R 2 P C 
518 , The Lizzio, Law K 2 Adm 259 
“Notarac Henderson, Law R 5 Q B 353, 41 L J Q. B 158 
* The Giatitudine, 3 C Eob 280 

® HoUia V. Hondeison, Law E 5 Q B 353 , Law E 7 Q B. 235 
29 
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was damaged by its own inherent vice ; that it was 
impossible for the defendant to carry it to the port 
of destination; that the sale was what a prudent 
man would have done under the circumstances ; but 
that there was no such urgent necessity for the 
sale as to give no time or opportunity to give notice 
to the plaintiff, the owner of the cargo. On these 
findings, it was held, that the defendant had no right 
to sell without the plaintiff’s consent, and that the 
action would he.^ 

The master must take reasonable care of the 
goods entrusted to him, not merely by doing what 
is necessary to preservo them on board the ship 
during the ordinary incidents of the voyage, but 
also by taking active measures, where reasonably 
practicable under all the circumstances, to check 
and arrest the loss or deterioration resulting from 
accident, for the necessary and immediate conse- 
quences of which the shipowner is not liable by reason 
of the exception in the bill of lading. This duty 
which accident, necessity, and emergency impose 
upon the master, entitles him to charge the owner 
of the cargo with the expenses properly incurred in 
so domg.^ 

If the master is obliged to unload upon a wharf, 
and the cargo is m such a condition as to need 

^ Acatos V BurnSj 47 L J Q B 566 

® Cargo Argos, Law R 5 P C 165 , Nofcara v Henderson, Law 
B 7Q B 225, Australasian Co t? Moise, LawR 4P C 222, Gt 
ifor By Oo v Swaffieid, Law B 9 Ex 136 
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assortment, it is the master’s duty to see that such 
assortment is properly made.^ 

In deciding upon the measures which he should 
adopt to check growing damage to the cargo, the 
master must take into consideration the place, the 
season, the extent of the deterioration of the goods, 
the opportunity and means at hand, the interests of 
other persons concerned in the adventure, whom it 
might he unfair to delay for the sake of the part of 
the cargo in peril.® If he has to put mto port to 
repair, and does all he can to mitigate an injury to 
the cargo whilst there, he is not bound to remain 
until the cargo is in a fit state to be earned on, if 
this course would unduly protract the voyage ; neither 
would he be justified if the cargo is damaged from 
sea water, or is otherwise in an unfit state to be 
carried on, in taking it on merely for the sake of 
earning freight.® Thus, where beans were shipped 
from Alexandria to Glasgow with liberty to call at 
intermediate ports, and the ship called at Liverpool, 
but on going out met with a collision (one of the perils 
excepted in the bill of lading), and had to put back for 
repairs which detained her a few days The beans 
being wetted by sea water, the plaintiffs offered to 
receive them there, paying ^ro rata freight, which 
was refused, full freight being demanded, and the 
beans were carried on to Glasgow, where on arrival 

» The Norway, 12 L T N S 62 

“ Notara v Henderson, L R 7 Q B 237 

’ Vherboom « Chapman, 13 M &W 230, Nofcara w Henderson, 
LawE 5Q B 356. 
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they "were found much deteriorated in value, beyond 
what they would have been by the mere wetting by 
the collision, if they had been dried at Liverpool 
instead of being carried on as they were , had they 
been so dried, the decomposition would have been 
materially arrested or mitigated, and it appeared 
that the beans could have been taken out and dried 
and reshipped without unreasonably delaying the 
whole adventure; it was held, that it was the 
master’s duty to have done so, and that his owners 
were liable for the damaged 
If a cargo of hides is liable to perish from worms 
and the heat of the vessel, at an intermediate port, 
it is the duty of the master to preserve them by 
having them beaten or ventilated, and if goods are 
wet he should, if possible, unpack and dry them, and 
m order to dry the goods the master may, if neces- 
sary, open the packages, bub he is not bound to 
repair the goods.® 

If the goods arrive at tho port of destination in a 
damaged condition, it is for the shipowners or master 
to prove that tho original stowage was good, and that 
the penis of the sea caused the damage.® Frma 
fam^ in such case the shipowners and the master are 
liable to the shipper without proof of personal 
neghgenee,^unless it appear that the shipper assented 

^ ISTotara ^ Hendcison, Law E 5 Q B 346 
^ Parsons on Sli , yoI 2, p 22 
3 The Alexandia, 14 W E 466 , 14 L T hT S 742 
^ Swamston t; Garnck, 2 L J Bt 255, Bia&s « Maitland, 6 BL 
& B1 483 , Gillespie v Thompson, 2 Jui S 712 n. 
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to the manner m which his goods were stowed,^ or 
that the shipper superintended the stowage, and that 
the shipowners were ignorant of the nature of the 
goods and of their liability for injury from the way m 
which they were stowed,^ or unless they were so 
stowed by the shipper’s own stevedore without any 
express orders or interference on the part of the 
master. 3 

The authorities and text books are all uniformly 
to the effect that, subject to any stipulations to the 
contrary in the bills of lading, and in the absence of 
any notice of a charter, one of the primary duties of 
the master is to stow the goods carefully. This is 
a duty arising upon a mere receipt of the goods for 
the purpose of carriage, and is one which it would 
require an express contract to supersede or excuse. 
Therefore, where oxide of zinc m casks was stowed 
upon bags of sugar, whereby the sugar was tainted 
with the oxide of zinc, and became damaged and 
unmerchantable, it was found as a fact that the loading 
of the oxide was negligent , and upon this the court 
held it was a wrongful act, not as a breach of 
contract, but as a wrongful act in itself. If the 
defendants had done what was done wilfully, that is 
to say, knowing that it would injure plaintiff’s goods, 
it was clear they would bo liable, and it made no 

^ Major » Wlifce, 7Cai &P Stevenson, 4 Car <fcP 

4C9 

" OMoB« Bi)scalI,LawU.l P C 231 

^ Mnnay « Came, Law R, 6 C. P 24, Sandemanc Scurr, Law 
R. 2 Q B. 98. 
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difference if they had done it ignorantly , the duty of 
care exists in all men not to injure the property of 
others. That the aot was not a mere nonfeasance 
which was complained of; it was a misfeasance, an 
act and wrongful, and that the damage done to the 
sugar was a tortious act, in respect of which the 
plamtiffs could recover from the defendants, whether 
the latter were hound by the bill of lading or not.‘ 
The carrier is liable to a shipper for damage done 
to his goods by other goods stowed in the hold of a 
vessel, without obligation or proof of any wilful or 
negligent default on the part of the carrier'^ ; he is 
also hable, although the goods are stowed in the 
usual way, if the injury is caused by the goods of the 
third party being in bad condition when putonboard.^ 
So, where oilcake, tobacco and staves were stowed 
together, on a voyage from New York to London, and 
on arrival it was found that the oilcake had been con- 
siderably damaged by reason of the improper stowage. 
In an action by the owner of the oilcake to recover 
damages, several witnesses, who had commandedlarge 
vessels, liners,” were called, who stated they had 
been m the constant habit of stowing oilcake and 
tobacco indiscriminately, taking no precaution against 
the heating of the oilcake by ventilation or otherwise ; 
and a stevedore also gave evidence as to the 
stowing of such cargoes. Sir Robert Phillimore, in 

1 Haya Roman <fc Co v Ciiliifoi d, 4.8 L J, Q B 3?2 

® Brass v Maitland, 26 L J Q B 54 

s Ang on Car,, s 212, note (c) 
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gmng judgment for the plaintiff, observed that this 
practice of stowing, which the shipowner adopted, 
was suo fericuh, and that he could not, by the 
adoption of it, get rid of his obligation to carry the 
goods of a shipper in proper condition.^ So also, he is 
liable for an injury to flour, caused by the effluvium 
of spirits of turpentine, in the absence of any usage 
to carry such articles as part of the same cargo.*^ 

In an action to recover damages for injury to salt- 
cake by reason of improper stowage, it was pleaded 
that the same was delivered by the shipper in bulk, 
and not in casks, and was consequently stowed in 
bulk m contact with, between, and amongst casks of 
salt provisions, but owing to the corrosive and 
destructive nature of the salt-cake, the said casks, 
and their hoops, became corroded, rotten and 
destroyed, whereby the brine and salt liquor in the 
casks flowed out of them amongst the salt-cake, and 
washed part of the same away and caused the 
damage complained of. That the corrosive and 
destructive nature of the salt-cake was unknown to 
the defendant, no intimation of its character having 
been given to him by the plaintiffs, and that the 
salt-cake was stowed in the manner in which it was, 
with the knowledge, and by the direction, of the 
plaintiffs. It was held, that this did not amount to 
an authority by the plaintiffs to the stowing of the 
cake in a negligent manner, but that the salt-cake 

^ The Figlia Maggiore, Law E 2 Adm. 115 

® Story oa Bail, s 492, note 3 
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having been delivered in bnlk, without any notice of 
its corrosive and destructive qualities, the defendant 
could not be held liable for the damage ; it being no 
answer to the defendant’s plea that the salt-cake 
was an article known in commerce, and that the 
defendants might, or ought to have known, what sort 
of a thing it wasd 

If goods of a dangerous nature are delivered to a 
shipowner or master to be carried, and arc so packed 
as to conceal their real character, or if such goods are 
delivered to a shipowner or master, and they cannot 
be reasonably expected to know by inspection that 
the goods are of such a dangerous and destructive 
nature, it is the duty of the shipper to give due notice 
of the nature of the goods to the shipowner, or those 
employed by him; and if he does not give such notice, 
and damage is caused to other parts of the cargo, or 
otherwise, by reason of the dangerous nature of the 
goods, or tho insufficient nature of their packing, 
the shipper is liable to the shipowner for the damage 
caused by the dangerous nature of the goods ® 
But where tho defendant, as owner, chartered a ship 
to the plaintiffs, and agreed to load a cargo from 
the plamtifi’s factors at Glasgow and convey it to 
Colombo, and the plaintiffs shipped cambiics and 
sheetings, m respect of damage to which the action 

^ Hutchinson v Gaion, 23 L J C P 63 

^ ‘Wilhams v The East India Co , 3 EastEcp 192, Gt West Rail Co 
17 Blower, Law R 7 C P 663, Bzass v Maitland, 26 L J Q B 
63, Heaine v Gaifcon, 2 El & El 00, Alston?? Heiuiig, 25L J 
Ex 177, 11 Ex 822 , Hntchmson ?? auioD,28L J C P 68. 



DANGEROUS GOODS 


was brouglit, but not wishing to make up the whole 
cargo with goods of their own, they contracted with 
M. and Oo. to receive from them and carry certain 
cases of sulphuric acid on board the ship. M. and Co. 
shipped the cases on board, but neither the plaintiffs 
nor the said M. and Oo. gave notice to the defend- 
ants that the oases contained sulphuric acid. On the 
voyage the acid leaked, and damaged the plaintiff’s 
goods. In an action to recover damages, it was 
held to be no answer to the action that the defendant 
had not been informed of the contents of the cases, 
the act of the plaintiffs not being the proximate 
cause of the damage, and that assuming that a cross 
action would he, the amount of damages would not 
necessarily be the same in both actions.^ It is the 
duty of the shipper of dangerous goods to give 
notice to all who might be injured by the dangerous 
character of the article , persons are therefore 
bound to give reasonable notice of the character of 
such articles, and are liable, if they do not do so, for 
the probable consequences of such neglect of duty. 
Thus, where the defendant caused a carboy contain- 
ing nitric acid to be delivered to the plaintiff, who 
was one of the servants of a carrier, in order that it 
might bo carried by such carrier for the defendant, 
and the defendant did not take reasonable care to 
make the plaintiff aware that the acid was dangerous, 
but only informed him that it was an acid, and 
the plaintiff was burnt and injured by reason of the 
‘Alstons) flcmng,25L J Ex 177 
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carboy bursting iivliilst, in ignorance of its dangerous 
character, he was carrying it on his back from the 
earner’s cart , it was held, that the defendant was 
liable to the plaintiff in an action for damages for 
such injury.^ 

The clause “ If medicinal fluids or any other goods 
of an inflammable, damaging, or dangerous nature, 
are shipped, without being previously declared and 
arranged for, they are liable, upon discovery, to be 
thrown overboard, and the loss will fall upon the 
shippers or owners of such fluids or goods,” which is 
frequently found in bills of lading in order to pro- 
tect the shipowner against the consequences of 
dangerous goods being shipped without notice, has 
been rendered almost unnecessary by reason of a 
recent Act of Parliament^ enacting some ndost 
important provisions to protect masters and ship- 
owners from having dangerous goods handed to them 
for shipment, or carnage, without due notice of their 
dangerous nature , and to enable masters or owners 
to refuse to take on board packages or parcels which 
they suspect to contain goods of a dangerous 
nature, and to throw them overboard if sent aboard 
without notice. These provisions are as follows — 
Sec. 23 — “ If any person sends or attempts to 
send by, or not being the master or owner of the 
vessel, carries or attempts to carry in any vessel, 
British or foreign, any dangerous goods; (that 

’•J’diianli® Bamei, 31L. J C P 107 

“ 36 & 37 Vict , 0 86, as 23, 24^, 25, 26, 27, 28 
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is to say) aquafortis, vitriol, naphtha, benzoin, gun- 
powder, lucifer matchos, nitro-glycerme, petroleum, 
or any other goods of a dangerous nature, without 
distinctly marking their nature on the outside of the 
package containing the same, and giving notice 
of the nature of such goods, and of the name 
and address of the sender or carrier thereof, to the 
master or owner of the vessel, at or before the 
time of sending the same to be shipped, or taking 
the same on board the vessel, he shall, for every 
such offence, incur a penalty not exceeding one 
bundled pounds Provided, that if such person show 
that he was merely an agent in the shipment of any 
such goods as aforesaid, and was not aware and did 
.not suspect and had no reason to suspect that the 
goods shipped by him were of a dangerous nature, 
the penalty which he incurs shall not exceed ten 
pounds.” 

Sec. 24. — “ If any person knowingly 'sends, or 
attempts to send by, or carries or attempts to 
carry m any vessel, British or foreign, any dangerous 
goods or goods of a dangerous nature under a 
false desciiption, or falsely describes the sender 
or carrier thereof, he shall incur a penalty not 
exceeding five hundred pounds ” 

Sec. 25. — “ The master or owner of any vessel, 
British or foreign, may refuse to take on board any 
package or parcel which he suspects to contain goods ‘ 
of a dangerous nature, and may require it to be 
opened to ascertain the fact.” 



236 


LEGAL EFFECT OF THE CLAUSES 


See. 26 — “ Where any dangerous goods as 
defined m this Act, or any goods which, m the 
judgment of the master or owner of the vessel, are of a 
dangerous nature, have been sent or brought aboard 
any vessel, British or foreign, without being marked 
as aforesaid, or without such notice having been 
given as aforesaid, the master or owner of the vessel 
may cause such goods to bo thrown overboard, 
together with any package or receptacle in which they 
are contained, and neither the master nor the owner 
of the vessel shall, in respect of such throwing over- 
board, be subject to any liability, civil or criminal, 
in any court.” 

Sec. 27. — “ Where any dangerous goods have been 
sent or carried, or attempted to be sent or earned, 
on board any vessel, British or foreign, without 
being marked as aforesaid, or without such notice 
having been given as aforesaid, and where any such 
goods have been sent or earned, or attempted to be 
sent or carried, under a false description, or the sender 
or carrier thereof has been falsely descubed, it shall 
be lawful for any court having Admiralty jurisdiction 
to declare such goods, and any package or receptacle 
in which they are contained, to be and they shall 
thereupon be forfeited, and, when forfeited, shall be 
disposed of as the court directs. The court shall 
have and may exercise the aforesaid powers of 
forfeitiiie and disposal, notwithstanding that the 
owner of the goods have not committed any offence 
under the provisions of this Act, relating to 
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dangerous goods, and be not before tbe court, and 
have not notice of tbe proceedings, and notwithstand- 
ing that there be no evidence to show to whom the 
goods belong, nevertheless, the court may, in its 
discretion, require such notice as it may direct to be 
given to the owner or shipper of the goods before 
the same are forfeited.” 

Sec 28,—“ The provisions of this Act relating to 
the carnage of dangerous goods shall be deemed to 
be in addition to, and not in substitution for, or m 
restraint of, any other enactinont for the like object, 
so, nevertheless, that nothing in the said provisions 
shall be deemed to authorise that any person be sued 
or prosecuted twice in tlio same matter. ” 

By the maritime law, in the absence of custom or 
agreement to the contrary, it is the duty of the 
master, on the part of the owner, to receive and 
properly stow on board the goods to be earned, winch, 
ordinarily, are to be delivered to him alongside. 
Por any damage to the goods occasioned by neg- 
ligence in the performance of such duty, the owner 
IS liable to the shipper ^ 

Thus, it IS the duty of the master to provide 
proper ropes and tackle for the reception of the goods 
into the ship,® and if a cask be accidentally staved m 
lotting it down into the hold of the ship, the master 
is answerable for the loss A 

^ Blafoe V) Stembndgo, 28 L J C P •‘^‘31 
® Oil and Teiti on Gai 153 
® Goff u Clinkard, I Wils 282. 
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If the damage results from the misconduct of the 
master, he is answerable to the owners, and probably 
also directly to the shipper. If it happens through 
the misconduct of the mate, or others of the crew, 
without default on the part of the master, it has 
been held that the master is not answerable to the 
owners Where goods are sent to be laden on. 
board a general ship, the master is not liable to 
the owner of the goods for damage done to them by 
the negligent stowage of a steyedore appointed by 
the charterer, the stevedore not being an agent or 
servant of the master. 

E'er IS the master liable, in such case, for the acts 
of the stevedore, though the charter-party stipulate 
that the stevedore shall be paid by, and act under, 
bis orders, except the acts of the stevedore be done m 
pui suance and in the executionof the master’s orders.^ 

This duty of the master has, however, in many 
cases been modihed by custom or contract.® And 
his liability for the safe conduct of the goods 
continues until they are actually delivered to the 
consignee , when they are once delivered, however, 
it ceases.'’- 

The owners of a ship are responsible to the owners 
of cargo for any loss accruing from detention, it 
being by maritime law the duty of the master to 

^ Blakie t? Sfcembiidge, 28 L J OP 331 

“Blakiev Stembiidge,28 L J C P 329, Sack?? Pord, 32 L J 
C P 12 

Per Willes, J , m Blakie v iStenibridge, 28 L J C, P 332 

* Kay on Sh,, yoI 2, 1157 
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convey the cargo to its port of delivery with all 
expedition, and if by neglecting to availhimself of all 
fair opportunity, the voyage is delayed and damage 
accrues to the owners of cargo, the owners of the 
ship are liable to make good the sum 
Thus, where the master of a ship, whilst waiting 
for cargo, omitted to take in sufficient stores and 
provisions for his voyage, and whilst subsequently 
taking in such provisions and stores, the frost set 
in and the ship was frozen in poit, and detained 
from the beginning of October until the breaking 
up of the ice in the ensuing year , it was held, 
that the shipowner was responsible to the owners of 
the cargo for such detention. ^ 

If the master deviates from the proper course of 
the voyage, and the goods shipped are afterwards 
injured by a tempest, or lost by capture, or other 
peril, the shipper would be entitled to a full indemnity 
from the master and the owner.''* 

When the pilot continues in charge of the navigation 
of the ship, it IS the duty of the master and crew to 
keep a good look-out,^ to attend to the general 
management of the ship,^ to see that the ship and her 
equipments are sufficient and proper, and that her 
crew are competent,** and that obedience is promptly 

^ The Wilhelm, 2 Asp Mar Law Ca 343 
^BaYis Ganett, 6 Bmg 716, Parker?? James, 4 Camp 112, 
Max V Roberts, 12 East Bep 89 
The Iona, Law R 1 P 0 426 
^ The Telasqnez, Law R 1 P 0 494 
® The Cxhy of Oambiidge, Law R 5 P C 459 
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rendered to the pilot in all things relating to the 
management of the shiph and as long as the pilot 
continues to act, not to interfere with the conduct of 
the ship, except in cases of extreme necessity 2 
As soon as the pilot assumes his proper functions 
on hoard, he supersedes the master in his control of 
the ship, in all matters which relate to her naviga- 
tion® ; he IS bound to use due diligence, care, and 
reasonable skill, and is answerable if it is proved that 
the ship either does, or suffers damage, through his 
default, negligence, or want of skill, the persons 
under him having done their dutyA 

If the injury to the goods is caused by the negli- 
gence of the shipowner’s servants, the shipowner 
and master will be liable, notwithstanding the 
exceptions m the bill of lading.^ 

But though the exceptions do not protect the ship- 
owners or master from liability for damage caused 
by the negligence of their servants, they make it 
incumbent upon owners of cargo, who seek to render 
the owners or master liable for such nogligenco, to 
prove affirmatively that the injury was caused by 
such negligence.® 

The exceptions limit the liability, but not the duty 

1 The Diana, 1 W Rob 136 
“ The Mcuia, 1 W Rob 110 
3 The Diana, 1 W Rob 135 
^ The Poilsmouth, 6 C Rob 317. 

“ Czech n Gen S N Co , Law R 3 G P 17, Phillips. « Clark, 
26 L J C P 168 , Gill e Manchestei E Co , 12 L J Q B 89 
6 Czech 0 Gen. S N Co , Law R 3 C P 14 
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of the owners and master, nor do they relieve the 
owners or master from the obligation to navigate 
with ordinary skill and care. It is still their duty to 
do what they can by reasonable skill and care to 
avoid all perils, including the excepted perils. If, not- 
withstanding such skill and care, damage does occur 
from these perils, the owners and master are released 
from Lability , but if their negligence has brought 
on the peril, then the damage is attributable to their 
broach of duty, and the exceptions do not aid tlicm.^ 
The exception “ any act, neglect, or default what- 
soever of pilots, master, or crew in the management 
or navigation of the ship,’' does not cover damages 
arising fiom negligent stowage so as to exempt the 
shipowner from liability for the same In a very 
recent case, which was brought to recover damages 
for injuries to cargo resulting from the improper 
stowage of oxide of zinc and bags of sugar together, 
the following words had been inserted in the bill of 
lading after the above clause. “It being agreed 
that the captain, olhcers, and crew of the vessel, in 
the transmission of the goods as between the shipper, 
owner, or consignee thereof, and the ship and ship- 
owner, he considered the servants of such shipper, 
owner, or consignee. ” The defence was, that the 
case came within the above exceptions, and it was 
contended that the word “ transmission,” in the 
above clause, was oven more extensive than the word 
“ navigating,” and that it included everything to bo 

" Philips 0 Claik, 26 Ii J C. P 168.' 
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done with the goods, from the receipt of them from 
the hands of the consignor, to their arrival at their 
destination. The court, acting upon the principle 
laid down by Lush, J., in the case of Taylor v. The 
Liveipool and Great Western Steam Company,’^ that 
a word in the bill of lading being ambiguous and of 
doubtful meaning, must receive such a construction 
as IS most in favour of the shippers, and not such as 
IS most in favour of the shipowner, for whose benefit 
the exceptions are framed, held, with the plaintiffs, 
that the words “ m transmission of the goods,” if 
operative at all, had a limiting effect upon the alleged 
generality of the previous words, and confined their 
application to a period subsequent to the period at 
which the locomotion in the ship should commence, 
and that in the case of an exceptive clause similar to the 
above, the words “ in navigating the ship,” or “ m 
transmission of the goods ” did not include negligent 
stowage.^ 

The above case does not carry the shipowner’s 
freedom from liability further than for acts negli- 
gently done in the navigation of the vessel, but it was 
stated in Phillips v. Clark, ^ where the shipowner was 
held liable for the negligent stowage of cargo by his 
servants, that a carrier might protect himself, even 
from the effects of his own negligence, by a contract 
to that effect, if he can find any one to contract 

1 43 L J. Q. B 206 

* Hayn Roman & Co ® Culhford, 47 L. J. Q, B, 755. 

> 26 L J C. P 170. 
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witli liim; and it was observed in Grill v, Tlie 
General Iron Screw Collier Co / that if tbe ship- 
owners wish to protect themselves from being respon- 
sible for a loss occasioned by the negligence of their 
servants, they must do so by express words. Such a 
stipulation would be almost repugnant to their 
contract, still if they wish to raise the question of 
non-liability for such negligence, they must do so 
by express terms ; and we accordingly find in 
some bills of lading a clause to the following 
effect, “negligence or default of master, pilot, or 
manners, or others performing their duties,’’ and 
this has been held by the courts not to be an 
unreasonable clause, and that the shipowner was 
not liable for damage which falls within it Thus, 
where a cargo of nuts was stowed before the bill of 
lading was signed, and was subsequently damaged 
in the course of the voyage by the carelessness of 
the master and crew, Sir R. Phillimore, in giving 
judgment for the defendants, said • “ The conclusion 
at which I have arrived, is, that I have only to look 
at the bill of lading as the expression of the true 
contract existing between the parties, and to consider 
whether the delivery of these goods in a different 
condition from that in which they were originally 
placed on board does, or does not, fall within the 
excepted penis mentioned in that bill of lading. It 
has been contended amongst other objections, for 
the plaintiffs, that this contract was in itself unlawful, 
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irta'smacli as it professed to provide against due care 
being bestowed by tbe earner upon the goods which 
he undertook to convey I must observe that it has 
not been proved to me that a shipowner is in the 
category of a common carrier, and that he is bound as 
a common carrier would be bound, under the liability 
of an action being brought against him, to carry 
goods generally , but, even if it were so, according to 
the principles of the decisions affecting this part of 
the case, it appears to me it is competent to the 
common earner to exempt himself from liability. 
Assuming, for tbe sake of aigument, that the ship- 
owner .was in the category of a common carrier, still 
it would be competent to bim, under the authorities, 
to have protected himself fiom liability by such a 
bill of lading as this at all events, if not to have 
protected himself from his own personal negligence, 
still to have protected himself from the negligence 
of the servants whom he employed It must be 
observed, that it must be presumed that this bill of 
lading was accepted deliberately by the plaintiffs, 
though it was, of course, competent to them to have 
refused so to accepL it. The contract does not appear 
to me m itself to have been unreasonable.”' 

Aiterthis cose, the insertion of the clause exempting 
shipowners from neglect became more general. In 
the year 1875 a great outcry was made, about ivbat 
was alleged as tho contracting of shipowners out of 
their liabilities by expiess stipulations in bills of . 

^ The Duero, Law E 2Adin 396,38L, J Adm 69, 
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lading. Meetings of mercliants took place to protest 
against and oppose all attempts to cast upon tkem 
the damage or losses arising from the negligence of 
the servants of shipowners. On the part of the latter, 
it was said, “ we find seaworthy vessels with certifi- 
cated masters, mates, and engineers , we do our Best 
to secure immunity from sea damage, but if our 
servants act noglxgoutly and injure our interests, and 
at the same time inflict loss upon the goods on board, 
the fault does not rest with us, and we will not convey 
merchandise by our ships, unless we are exonerated 
fiom all liability for the acts of the masters and crew 
over whom, when they leave port, we have no further 
control.” The question was then narrowed to that 
of a contract for the carriage of goods under condi- 
tional terms. The merchant was not compelled to 
forward, nor the shipowner to carry, the goods; but if 
tho former consented to the terms of the latter, then 
the agreement rested on the limitation of liability as 
expressed in the bills of lading A shipowner insures 
Ills ves&el against perils of the sea, but the destruction 
inflicted by winds and waves does not include the, 
at times, equally disastrous losses brouglit about by 
the carelessness or ignorance of his servants 
Whore E. & Oo , merchants, London, sold certain 
goods to tho plaintiffs, who were merchants in Dublin, 
and it was agreed that the said goods should be 
forwarded to the plaintiff by steamship from London 
to Dublin. K and Oo. sent the goods, by their 
own carter and on their own carts (according 
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to their usual course of business) to H. and Co., 
wharfingers, London, for the purpose of having them 
placed on board the ship of the defendants, who 
were carriers by sea H. and Co having received 
the goods, gave a receipt therefor to the carter, on 
the' back of which receipt were indorsed special 
conditions ; amongst others, that the defendants 
would not be responsible for any loss or damage 
arising from the negligence of their own officers and 
crew in the journey from London to Dublin, and 
this was the usual form of receipt given by the said 
wharfingers to K. and Co. The ship sailed and the 
goods were lost, admittedly through the negligence 
of the officers and crew. The plaintiff, to whom the 
goods were sent, had paid K. and Co. for the same, 
and knew nothing whatever of the conditions of the 
receipts. In an action to recover damages for the 
loss, it was held that it was not necessary to read over 
and explain to the plaintiff’s agent the conditions 
embodied in the said receipt. It was sufficient that 
the parties had the means of knowing what the 
conditions m the receipt were. 

Held also, that the verdict should be entered for 
the defendants, that they being carriers by sea, the 
condition was valid, and that K. and Oo. being the 
agents of the plaintiff in the makmg of the contract, 
the plaintiff was bound thereby ^ 

^ Alexander v Ma.lcolmson, 3 Asp Mai La^v Ca 245 See also 
Palmei d The Midland Counties E Co , 4 M & W 749 , Steward v 
The London & N W, B. Co , S Hurl & Colt,, 135 
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In Steel and Oraig The State Line Steamship 
Oo.ji where the shipowners admitted that through the 
negligence of some of the crew a port on the orlop 
deck had been left unfastened, it having been merely 
pulled m and not screwed up, through which the 
water entered, and found its way into the cargo, 
consisting of 15,409 bushels of wheat, which had 
been shipped from Hew York for Liverpool, the 
damage to the cargo amounting to £2,793 The 
court held, that the shipowner was reheved from his 
Lability under the clauses in the bill of lading, 
which ran as follows “ That they were not respon- 
sible for the bursting of bags, or the consequences 
arising therefrom, or for any of the following perils, 
whether resulting from the negligence, default, or 
error in judgment of the pilot, master, manners, 
engineers, or persons m the service of the ship, or 
for whose acts the shipowner was liable, or otherwise, 
namely, risk of craft, or hulk, or transhipment, explo- 
sion, heat or fire at sea, m craft or hulk, or on shore, 

’ boilers, steam, or machinery, or from the consequences 
*■’' of any damage or injury thereto, howsoever such 
I damage or injury might be caused, or for collision, 
I straining, or other peril of the seas, navigation or 
’ land transit of whatever nature or kind soever.” 

The Lord President, in delivering judgment, said, 
he arrived at this conclusion with regret, because he 
was perfectly satisfied that the limitation of the 
liability of the shipowners in the manner above 
MSG, 657. 
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stipulated relieved tlieni of responsibility for any 
amount of negligence on tbe part of their servants, 
and was likely to lead to negligence and to be attended 
with very disastrous results, but if parties would 
enter into such contracts, the court was powerless 
to help them 

On appeal, however, to the House of Lords, 
the judgment of the court below was reversed, and it 
was held, that as in order to bring the loss within 
the exception, it must be found that the ship sailed 
with the port in a seaworthy state, and the jury had 
not done so, a new trial must be had, Lord Chan- 
cellor Oairns observing, “ I wdl assume in favour of 
the respondents that everything that is mentioned 
between the words ‘ not responsible’ and the word 
‘ excepted,’ is meant to be matter in respect of which 
there is to be no liability on the part of the 
shipowner. But, looking at all that is mentioned 
between those two termini in the bill of lading, it 
appears to me that everything which is mentioned is 
matter subsequent to the sailing of the ship with 
the goods on board It appears obvious to me that 
what IS here referred to as “ peril of the seas” is, as 
desenbed, something which happens on the transit, 
whether land or sea transit, and that, of course, docs 
not commence till the ship leaves the port. Therefore, 
if it be the ease, as I submit to your Lordships it is, 
that m the earlier part of the bill of lading therd is 
an engagement that the ship shall be reasonably fit 
to perform the service which she undertakes, there 
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is, m my opinion, notliing in the latter part of the 
bill of lading which qualifies that engagement.”^ 
With very rare exceptions, every hill of lading 
provides against losses arising from the dangers or 
perils of the sea or river, and the clause protecting 
the shipowner m this respect, which is usually met 
with m bills of lading, is as follows . 

“ All and every other dangers and accident of the 
seas, rivers, land carriage, and navigation of whatever 
nature or kind soever excepted.” 

In his work on “ Perils of the Sea,” Mr. Bailey 
defines them as “ all losses caused by the action of 
wind and water acting on the property insured undei 
extraordinary circumstances, either directly or medi- 
ately, without the intervention of other independent 
active external causes.” Sir Joseph Arnould says 
of “perils of the seas”: “Under these words are 
embraced all kinds of marine casualties, such as 
shipwreck, foundering, stranding, &c., and every 
species of damage done to the ship or goods at sea 
by the violent and immediate action of the winds 
and waves, as distinct from that included in the 
ordinary wear and tear of the voyage, or directly 
referable to the acts and negligence of the assured as 
its proximate and sole conducive cause.” * Wharton 
(referring to Jones on Bailments, p. 98 ), in defining 
“penis of the sea,” says, “They are strictly the 
natural accidents peculiar to the water, but the law 

^ Asp ILn Liw Ca (N S ) rdd 
* Arnould ouM I,\oI 2. p 817 
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has extended this phrase to comprehend events not 
attributable to natural causes, as captures by pirates, 
and losses by collision, where no blame is attribu- 
table to either ship, or, at all events, to the injured 
ship. The word ‘ peril,’ like fenculum, Lat., from 
which it is derived, is in itself ambiguous and 
sometimes denotes the risk of inevitable mischance, 
and sometimes the danger arising from the want of 
due circumspection.” 

Kent (vol. iii., p. 301, 10th cd.) says, “ Penis of 
the sea denote natural accidents peculiar to ^that 
element, which do not happen by the intervention of 
man, nor are to be prevented by human prudence.” 

The only exception which he admits to the definition 
is loss by pirates 

The words ‘‘ dangers of the river ” in the bill of 
lading, signify the natural accidents incident to the 
navigation, not such as might be avoided by the 
exercise of that discretion and foresight which are 
expected from persons m such employment.* 

In Alabama, where inland water transportation is 
very great, there seems to be no disposition to make 
any distinction between “dangers of the river” and 
“ dangers of the sea”; and it is considered that the 
“ perils of the sea and of the river ” are so nearly 
allied that they may be conbiJered the same, except 
in the few instances in which the reason differs. 
That there is a settled distinction between perils of 
the “ navigation ” and the “ act of God,” in bills of 
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lading, IS considered to be settled, and tliat the bill 
of lading may, m transportation by water, introduce 
exceptions not existing ’ t the Common Law.^ 

“ Dangers of the road," if applied to land, must 
be construed of dangers of the kind that are properly 
caused by roads, such as overturmngof the carnages.^ 

The following losses have been held to be included 
in the term “ dangers or perils of the sea,” &c. 

Loss by pirates.^ 

Drom collision when it is without fault or 
negligence.'*’ 

By the common risks of navigation, from rocks, 
sands, rapids, and the like, when the loss occasioned 
thereby happens without negligence or default in the 
master or crew « 

Damage by sweatmg when not occasioned by bad 
stowage or negligence.® 

Ammals being killed or damaged by motion of the 
ship during a storm ^ 

Where the ship is stranded. ^ 

^ Loss by the wilful, but not barratrous, act of the 
j crew, in throwing the ballast overboard.^ 

f ^ Ang on Cai > s 168 

[ “ De Rotbscliild v Tlie Royal Mail Steam Packet Oo , 21 L. J 

Ex 273 

I * Pickering v Barclay, Style, 132 , 2 Rod Ab 248 , Kay on Sb , 
; TOI 1. 411 

^ Buller » f laker, 3 Esp 67 , Smith v Scott, 4 Taunt 125 
i 5 Metcher d Inghs, 2 B & Aid , 315 

« Clark ® Barnwell, 12 How 272, 19 Curtis 131 

' Gabay » Lloyd, 3 B <fc C 793 
I * Halm ® Corbett, 2 Bmg 205 
! ' Dixon 0 . Sadlei, 9 L J Ex 48 
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Loss by jettison rendered necessary by storms or 
tempests.' 

Whore a vessel, for the purpose of discharging 
her cargo, was fastened by tackles to a barge on one 
side, and a lighter on the other, bat the lighter’s 
tackle breaking, water got into her port holes and 
damaged the cargo. ^ 

While a steamer was loading in a harbour, her 
draught was increased by the weight of the cargo, 
until the discharge pipe was brought below the 
surface of the water, which then flowed down the 
pipe under the valve, and some cocks or valves in 
the machinery having been negligently left open, 
water flowed into the hold and injured the goods.® 
Loss occasioned by hidden obstructions m the river, 
newly placed there, and of a character that human skill 
or foresight could not have discovered and avoided.^ 
Thus, running on a recent snag which could not be 
seen, is within the exception “ dangers of the river.”^ 
Where a vessel was chartered to proceed to New- 
port and there load for San Francisco, the freight of 
which voyage was insured, but before roachmg New- 
port she got ashore, and the time necessary for 
getting her off and repairing her so as to be a cargo- 
carrying ship, was so long as to put an end, m a 


1 The Milwaukee Belle, 21 L T 801 
* Latiiie?) Douglas, 15 M &W 716 
^ Davadsoii v Buinand, Law E 4 C P 117. 
Aug oil Oar , s 168 
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commercial sense, to tlie commercial speculation, and 
tlie cliarterers abandoned the contract, and hired 
another vessel ; it was held, that there had been a 
total loss of the chartered freight by perils of the 
seas within the meaning of the pohcy.^ 

The following losses have been held not to be 
included in the term dangers or perils of the sea, &c. — ■ 
Colhsion arising from the negligence of master 
and crew.2 

Fire has never been regarded as a peril, danger, or 
accident of the sea, within the meaning of those 
terms as known to mercantile usage or the law.® 
Injury by rats to cargo, although every possible 
precaution is taken to provent it.* 

Damage by cockroaches.® 

A loss arising from rats eating holes in the ship’s 
bottom IS not within the perils insured against by 
the common form of a policy of insurance.® 

Loss caused by worms which have destroyed the 
ship’s bottom.’' 

Loss by lightning, though an act of God, is not a 
peril of the sea.® 

^ Jackson » The Fmon Marine Insnrance Co , 44 L J 0 P 27 
» Lloyd V The Gen Lon Screw Collier Co , 33 L J Ei 269 , Grill 
n The Gen Iron Screw Colhei Co,37 L J C P 205 
^ The Hongkong and Shanghai Banking Corporation ® T Baker, 
7 Bom H C Eep o c j 203 

*Kay» Wheeler, Law E 2C P 302 , Layeroni » Druiy, 22L J 
Et 2 , The Cailotta, 3 Asp Mai Law Ca H S 456 
° The Miletus, cited in Parsons on Sh , vol 1, 268 n 
« Hunter ® Potts, 4 Camp 203 ’ Rohl » Pair, 1 Esp 446 

« The Hongkong & Shanghai Banking Corp » T, Baker, 7 
Bom H ',0 Rep o c. J. 204 
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marks 


Loss by heat * 

If a ship be driven by stress of weather on an 
enemy's coast and there captured.- 

Where a vessel, about to sink from the effects of 
bad weather, puts mto an intermediate port and the 
master sells the ship and cargo without necessity/ 

If a ship, hove down on a beach within the tide- 
way for repairs, be thereby bilged and damaged.'*' 

The owner of the goods, when he presents them 
for transportation, should always have them properly 
marked, and if the carrier makes a misdelivery in 
consequence of their being incorrectly marked, the 
owner must bear the loss. Goods ought to be plainly 
and legibly marked, so that the owner or consignee 
may be easily known; and if, in consequence of 
omitting to do so, without any fault on the part of the 
carrier, the owner sustains a loss or any inconveni- 
ence, he must impute this to his own fault.® 

In Krender u. Woolcott,® it was held, that if a 
carrier receives goods for transportation, and gives a 
bill of lading for them, specifying the name of the 
consignee, he is responsible for the safe dehvery of 
the goods 3 and, if it is necessary, he is bound to see 
that the goods are properly marked. 

1 The Freedom, Law R 3 P 0 594 

* Green v Elmshe, Peake’s IT P C. 212, see also Hahn » 
Corbett, 2 Bmg 211 

* Cannan v Meaburn, 1 Bmg 243 

* Thompson e Whitmore, 3 Taunt 227 

= Ang on Car,, s. 136, and note 

® 1 Hilton, 223. 
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The excepfcion “ not accountable for inaccuracies, 
obliteration, or absence of marks, numbers, address, 
or description of goods shipped,” will protect the ship- 
owner from liability for the misdelivery of the cargo, 
if he can show that the absence or obliteration of the 
specified marks caused the landing of the cargo at a 
port other than the port of destination , but, unless 
he can prove this, it will not be sufficient for him to 
show that the packages or cases did not bear, as 
t alleged, on them the name of the port at which they 
were to be delivered.^ 

^ Negligent packing upon the part of the owners of 
> the goods, of which the carrier cannot be aware, or 
' could not obviate, will exonerate him from his liability 
for losses which are caused by such negligent packing.® 
1 ' But this rule must be looked at strictly, for it has 

V been decided, that in an action against a carrier for 
I damage to goods, it is enough to prove the condition 
I and value of the goods when delivered to him, and when 
5 received by the consignee ; and if the goods are da» 
I' maged whilst in the hands of the earner, the consignee 

is entitled to recover , and it has been also held, that 

J 

fj-ithe fact that the damage was partly caused by the 

i ^ 

V packing, goes only to the amount of the damage.® 

I' In an action for injury to casks of oil, alleged by 
I 'the defendants to have arisen from defects in the 
|. casks, it was left to the jury to say whether the 

I ^ Madhub Chnnder Dey v Law, 13 Ben L B 394 
I ® Wharton on ITeg , sec 566 

i ^ Higginbotham v The Great Northern Ry Co , 2 F. & f 796 

I: 
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injury arose from suoli defects, and whether, even if |' 
it did, the carriers knew or ought to have known I 
thereof, and had acted negligently in sending them I 
on in that state.' ' 

It IS possible for a consignor so to pack his wares 
that there shall be no leakage or breakage , and hence, 
perhaps, comes the ordinary proviso in bills of lading, 
that for leakage and breakage the carrier shall not be 
responsible. But this does not relieve the carrier , 
from due diligence in stowage, which he owes under ' 
all circumstances, no matter how imperfectly the { 
thing carried may be packed.^ I 

It has been held, that cases made of soft wood of 
an average thickness of g of an inch with English 
hoop iron bands f of an inch in width, and No 25 
B. W. gauge at both ends of the cases, were too 
weak for the conveyance of steel from Europe to 
China, and that such packing being insufficient, the 
shipowners were not liable for damage resulting from 
such bad packing.^ 

In the case of the Peninsular and Oriental Steam 
Navigation Company n. Manekji Nusserwanji Padsha,^ 
it appeared that the appellants were carriers be- 
tween Hongkong and Bombay, and by a condition 
annexed to their bill of lading, stipulated that they 
should not be responsible for damage to goods, arising 


' Cox ® London & Noitli Western Ey Co , 3 F & F 77. 
® Wharton on FTeg , sec 568 
" Mat llai Reg , 3rd Oct 1879 
* 4 Bom. H C. Rep , 0 C J 169 
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from msuffioieBcy of package. W « 

that the goods were shipped m g ; 

coodition,bothadheeo^p^^^^^ 

r if Xllltg It ap;eared.that the goods on 
^ 1 !f sf i were m such a state that a wholesale 

ret"T;,ustihedmrefusmg^re.me 

them all of the packages being more or less broken. 
The contents also were m some mstaces injure . 
iTa r others had parually, but not extensively 
“ 1 »rd lav on the floor of the warehouse 

to the Lstoms Department, m wtoh these 
fol wl stored on arrival in Bombay. The goods 

eigteeu inches m width, and 
two feet in depth, and weighed about 170 lbs. each. 

I and were made of China pine, fastened together with 
f f oden pegs, they were siso fastened with cross 
' roes of to same wood, and the whole was covered 
^ Lh China matting tied round with pieces of sph 
rattan. Each box of yellow stone weighed about 
I l uo lbs. the yellow stone and brass leaf being 
'. in boxes about fifteen inches long, eight to ten 
‘ inches in width, and of hke depth, to wood-work 
!, teL half an inch thick. They were wrapped 
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m matting m the same manner as the boxes of 
bangles The packages of the three kinds of goods 
mentioned were proved to be such as are in ordinary 
use for conveying such goods respectively from 
China to Bombay — in fact, the only species of 
packages in which the trade is carried on. In 
an action brought to recover damages in respect 
of such injury, it was held, that evidence of 
mercantile usage or of custom would be admissible 
to show that the words “ insufficiency of package ” 
should not be taken in their ordinary sense, but as 
meaning insufficient according to a special custom 
of the China trade. Held also, that evidence of 
these packages being ordinary China packages, 
having been always earned by the defendants 
without objection, was not sufficient, m the absence 
of proof of negligence, to fix the defendants with 
liability for damage done to them, there being no 
proof that it had been the practice, either of the 
defendants, or any other shipowners protected by a 
similar clause in their bill of lading, to make compensa- 
tion for injury to goods contained in such packages. 

In English v. Ocean Steam Navigation Company, i 
the bill of lading contained the clause “ weight, 
contents, and value unknown.” Goods in cases 
were, on delivery, found to be injured. Held, that 
the presumption was that they were properly packed 
in a fit state for transportation, unless there was 
something in their appearance or condition to afford 
1 2 Blatcbf C. 0. 425, Parsons on St , toI 1, p. 189 
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ground for a contrary inference, or unless some 
evidence to that effect was given. 

The exception “ Fines and expenses and losses by 
detention of ship or cargo caused by incorrect marking 
or by incomplete or incorrect description of contents, 
or weight, or of any other particulars required by the 
authorities at the port of discharge, upon either the 
packages or bills of lading, shall be borne by the 
owners of the goods,” does not appear as yet to have 
been judicially considered, neither has its practical 
bearing been fully settled. The English Customs 
Act 39 and 40 Yict., c. 35, by sec. 66, directs that if 
any goods are found concealed in any way, or packed 
in any package or parcel, to deceive the officers of 
customs, such package or parcel, and all the contents 
thereof, shall be forfeited, and by sec. 67, “If 
any person imports or causes to be imported goods 
of one denomination concealed in packages of 
goods of any other denomination, or any package 
containing goods not corresponding with the entry 
thereof, or shall directly or indirectly, import or 
cause to be imported, or entered, any package of goods 
as of one denomination, which shall afterwards be 
discovered, either before or after delivery thereof, to 
contain other goods or goods subject to a higher rate 
or other amount of duty than those of the denomina- 
tion by which such package or the goods in such pack- 
age were entered, such package, and the goods therein 
shall be forfeited,” and the person subject to fine. 
The Indian Sea Customs Act VIII of 1878 contains 
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aimte pronsiona, apd enacts that if it appears that 
Xianj good* orbroughtto be passed 

toTgh a ccstom-honse, thattheT differ widely from 

oripp^atfon for passmg ‘tem M regards the 
TeZaatiop, character, or condition according t 
which such goods are chargeable with duty, or *at 
the contents of such paciages have been misst ted 
in regard to sort, quality, quantity, or value, or that 
1 foods have been so packed as to deceive h 
aZont.es, and such c«nmstances«e notacconnte 
Z to the satisfaction of the Customs Ocllector, such 

goods and packages mil be sulq,ect to confiscation 

and tlie parties liable to fine. 

Gram is shipped from the Pacificportsm sacks. As 

a rule, the material of which such sacks are made is of 
poor quahty, and liable to burst from the swelhng o 
the gram, or from superahundaut pressure n ca 
where there happen to be several consignees, he 
gram gets miml. and then the shipowner is oallrf 

fponte pay compensation In consequenoe of he 

known tendency of the sacks to biea, open, . 
usual to sign bdls of lading with a condition thatthe 

:;wner“willuotbeacoonntable-‘forbte^^e 

of seals, torn wrappers, bnrstag of bags, bu 
notwithstanding this stipulation, claims aie ^ 

made by merchants for depreciation arising from the 
mixing of the shipments, or for the damage hy wa er 
to the grain when in bulk or loose. Anot er no 
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unoommon cause of dispute between consignees and 
shipowners springs from the cutting open of the 
sacks to stiffen the cargo or trim the hold. It is 
asserted by ship-masters that an entire cargo of 
grain stowed in sacks is as likely to make a ship 
unseaworthy as a load m bulk , cutting the sacks is, 
therefore, frequently resorted to, and this is often done 
with the consent of the shipper In a judgment 
delivered by Mr Sergeant Wheeler in the Liverpool 
County Court, in June 1867, m the case of Smyth v. 
Dixon, in which it was stated that before the vessel 
sailed it was necessary, in order to trim her, that some 
portion of the sacks should be skipped, and this was 
done, it was said, to 596 sacks out of 5,320, with the 
consent of the shippers, it was held, that all the grain 
taken onboard at Valparaiso had been delivered, and 
that though the bulk had been interfered with by the 
skipping of a number of the sacks, that interference 
took place with the consent of the merchant, though 
the bill of lading was silent on the subject, 

On the west coast of South America, however, 
vessels loading gram cargoes take about one-third to 
one-half of the cargo m bulk, and remainder in bags, 
when the sacks are cut and the gram emptied into 
the hold, it IS impossible to keep distinct lots from 
mixing unless there are separate bins, or divisions ; 
hence claims for compensation are not only made, 
but established, where there has been no agreement 
to allow the right of changing from bags to bulk.' 

^ Mit Mar N , vol 3, 109 
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la the case of tte “ Arctic,” Woodward v 
Zeriga, the bill of lading holder received the 
specified quantity of wheat, but during the voyage 
many of the bags burst, and after the arrival of the 
vessel and the delivery of the full sacks, the hold was 
swept and each consignee received his share. The 
Court held that the merchant was entitled to recover , 
for the usual clause of not being accountable for leakage 
and breakage, in the margin of the bill of lading, did 
not apply, as the loose gram delivered was not 
shown to be the plaintiff’s, and, in point of fact, was 
necessarily, and to a great extent, composed of other 
and different grain, and was not a compliance with 
the terms of the bill of lading. Eesin and other 
impurities had been swept up with the gram. If, 
therefore, a master receives grain of one description, 
on completmg the voyage, it is a breach of the 
contract to dehver another, and perhaps less cleanly, 
description. 

In the case of Messrs. Jump and Sons v. the 
owners of the Norwegian barque “ Ground-loven,”^ 
that vessel took on board 19,738 sacks of grain 
at Portland, in Oregon, and on discharge 2,862 
bags were empty. The grain, it was alleged, 
became deteriorated by mixing. The case was fully 
argued on both sides , the merchants contended that 
the sacks had been purposely cut, as proved by their 
having been emptied, folded up, and placed in heaps. 

^ Heard m the Hull M Court, and leported m theShpptnff 
Gazette of Slst Ocij 1874 
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On the part of the shipowners it was averred, that the 
ship had encountered three terrific gales and had 
been thrown on her beam ends, which caused the 
cargo to shift and the bags to burst , amarine surveyor 
deposed that it was necessary to bleed sacks in 
grain cargoes, so as to stiffen the ship, and that 
he had never known a vessel arrive from California 
without loose cargo. There was no proof that 
permission had been given to cut the sacks, and as 
it was sworn that the bags had been bled, the 
Court, with the advice of the nautical assessors, 
gave a verdict against the owners of the “ Ground- 
loven ” 

The 17 and 18 Vict., c. 104, s. 503, provides that Gold, su- 
no owner of any sea-going ship, or share therein, Iob, &V 
shall be liable to make good any loss or damage 
that may happen without his actual fault or privity, 
of or to any gold, silver, diamonds, watches, jewels, 
or precious stones, taken in or put on board any 
such ship, by reason of any robbery, embezzlement, 
making away with, or secreting thereof, unless the 
owner or shipper thereof has, at the time of shipping 
the same, inserted m his bills of lading, or otherwise 
declared in writing to the master or owner of such 
ship, the true nature and value thereof. 

It has been doubted whether this Act of Parhament 
applies to shipments made in foreign ports, and it 
would seem, at all events, only to apply to cases in 
which a shipment is made in a foreign port to 
England. Where a shipment is made in a foreign 
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port, it IS sufficient to describe the value of the goods 
m the current coin of the place where the shipment 
is made, without showing their value m English 
money. 

Therefore, where a shipment of specie was made 
from Yalparaiso to England, and the bill of lading 
described the property as 1,338 hard dollars, which 
were coins current at Valparaiso at that time, this 
was held to be sufficient description.! But a 
description of a box as “ one box containing about 248 
ounces of gold dust,” is not a declaration of the true 
nature and value to satisfy the statute.^ 

The 516th section excludes the master from the 
protection afforded by the Act, although he may also 
be owner or part owner of the ship, so that the master 
will remain liable as at common law, unless the bill of 
lading protect him against a loss by robbers. 

We find that most bills of lading contain stipula- 
tions against loss of gold, silver, bullion, and similar 
articles of value, unless the nature of the same is 
declared at the time of shipment, the usual clausebeing 
as follows; “ not accountable for gold, silver, bullion, 
specie, jewellery, precious stones or precious metals, 
or beyond the amount of £100 for any one package, 
unlessthe bills of lading are signed for such goods and 
the value declared therein.” The shipowner can only 
demand that the shipper should make a declaration 
of what he lon& fide believes to be the value of the 

! Gibbs V Potter, 11 L J Ex 376 
® WilliaEas 0 . Tbe African Steam-ship Co , 26 L. J Ex 69 
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articles forwarded, and the omission to enumerate 
all the articles contained m a box, does not necessarily 
vitiate the declaration. 

Thus, where A. was the consignee and holder of a 
bill of lading signed by B. at Bombay, as Master of 
the steam vessel “ John Bright,” for the safe carnage 
and delivery of a box addressed to A.) which, mfact, 
contained diamonds of the value of Es 11,670, 3 
rubies, and3 emeralds, in all of the value of Es.15,940. 
One of the conditions in the bill of lading was as 
follows : “ a written declaration of the contents and 
value of the goods is required by the owner, and must 
be delivered by the shipper to the owner’s agent with 
the bills of lading. A wrong description of contents 
or false declaration of value shall release the 
owner from all responsibility in case of loss, &o., 
and the goods shall be charged double freight on 
the real value, which freight shall be paid previous to 
delivery.” The declaration m this case was con- 
tained in the following letter from the shipper to 
the agent of the shipowner : — “ Be good enough to 
give me an order fora small box containing diamonds 
to the value of about Es. 14,000, to be shipped on 
board the steamer ‘John Bright’ for Calcutta.” 
The box was lost by the negligence of B. or his 
servants. In a suit by A. to recover the value of 
the goods, VIZ., Es 14,000, it was held, that all the 
shipowner was entitled to was, that the shipper 
should make a declaration of what bond fide he 

believed to be the value, and that the declaration 
34 
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as to tlie contents was not vitiated by the omission 
to enumerate all tbe different species of articles 
contained in the box. That upon the evidence the 
declaration as to the value and nature of the 
contents was horn fitle; therefore, A, was entitled 
to recover the value of the diamonds lost.' 

The transportation of passengers or of mer- 
chandise, or of both, does not necessarily imply that 
the owners hold themselves out as common earners 
of money or bank bills The nature and the extent 
of the employment or business which is authorized 
by the owners on their own account and at their 
own risk, and which either expressly or impliedly 
they hold themselves out as undertaking, furnishes the 
true limits of their rights, obligation, duties, and 
liabilities. 

If a steam-boat company is incorporated by charter 
which authorizes the company to carry goods, wares, 
and merchandise, the company will not be liable for 
the loss of bank bills which the Master undertakes to 
carry, the carriage of the same being no p^rt of their 
ordinary business under the charter 

In cases where specie or other goods are under- 
taken to be delivered at a certain place other than 
the steamer’s ultimate port of discharge, or at some 
place to which the vessel cannot proceed, and the same 
are to be forwarded on to their place of destination by 
the shipowners from the port at which the vessel 

1 Dhunjeeblioy ByianijiMetliatJ J Betham^ 2 Ind Jar N S 306 

“ Ang on Oar , ss 101, 102, and 303 
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stops, at their own expense, it is usual for the ship- 
owners to stipulate that they act only as forwarding 
agents from that port, and that the specie or goods 
will be forwarded by rail, or otherwise, to its 
place of destination at the merchant’s risk, the 
shipowner’s liability ceasing as soon as the specie 
or goods are free from the Yessel’s tackles. 

Where railway companies hold themselves out as 
carriers, and receive goods to be carried to places 
beyond the limits of their own line, and even beyond 
the realm, they are responsible for a loss of or 
injury to the goods, although the same may not have 
happened on their own line of railway.* 

Where, however, on the delivery of goods by the 
plaintiff at Bristol to the defendants, he received 
from them a note stating that the goods were to be 
conveyed by the Company as below, and on the 
conditions stated on the other side • and below was a 
statement that Bristol was the station from which, 
and Paddington the station to which, the goods 
were to be carried, and that the plaintiff’s address 
was at Brompton. One of the conditions at the 
back of the receipt stated that goods addressed 
to consignees resident beyond the immediate 
vicinity of the company’s goods station would 
be forwarded by public earner, or otherwise, 
as opportunity might offer, but that the delivery 

' Scothorn » Tho South Stafioidsluie Ey Co , 7 Rail & Cm Ca. 
SlO.Wilby® The Webt Corawall Ry Co, 27L J E\ 181, The 
Biistol & E\etiei Ry. Co « Collms, 29 L S E’s 41, Crouch t> The 
L & N W By Co , 7 Rail & Can Ca 717 
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of goods by the company would be considered as 
complete, and the responsibility of the company 
cease, when such earner received the goods, and 
that the company would not be responsible for 
loss or damage to goods beyond the limits of their 
railway. The plaintiff’s goods were safely conveyed 
to the Paddington Station, and there given to a 
person specially appointed by the Company for the 
collection and delivery of goods, and through his 
negligence were damaged before their delivery at 
Brompton , the defendant’s charge included the 
carnage from Paddington to Brompton. It was held, 
that the contract of the defendants was to carry 
from Bristol to Paddington only, and that they were 
not liable for the subsequent damago.» 

It 13 no excuse for an omission to deliver money 
delivered to a common carrier, to be by him 
delivered to a bank, that he went to the bank and 
found it shut. 

Thus, in an action of assumpsit against the defend- 
ant as a common carrier, for a breach of his under- 
taking, in that capacity, to convey a package of money 
belonging to the plaintiff in Connecticut to Pough- 
keepsie, in the State of New York, and there deliver 
it to a bank in that village , and it appeared, that when 
the defendant arrived at Poughkeepsie, the bank was 
shut; that he went twice to the house of the cashier, 
and not finding him at home, brought back the money, 

1 I’owles V The G- W By Co , 22 L J Ex 76 , s c* , 7 Rail & 
Can Oa 421 
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and offered it to the plaintiff, who declined to accept 
it, and that the defendant then refused to be further 
responsible for any loss or accident. It was held, 
that in the absence of any special contract (none was 
proved in the case), these facts did not constitute a 
legal excuse to the defendant for the non-performance 
of his undertaking. That the bank was shut when 
the carrier went there could amount to nothing, 
unless it further appeared that he went there at a 
proper time during the ordinary business hours, and 
even then the court could not say, as a matter of law, 
that this would be a legal excuse. That there may 
be circumstances which would excuse a carrier from 
the delivery of a package of money to a bank to which 
he has undertaken to convey and deliver it, is doubt- 
less true , it would depend upon the degree of diligence 
which the carrier used to let the officers of the bank 
know that he had a package to deliver there. The 
proper time for a carrier of specie to deliver it to a 
bank to which it is consigned, is not limited to banking 
hours, unless such is the special contract or the 
implied usage of the place , and an offer to deliver it 
at any time during the usual hours of business, 
reasonable regard being had to its safety, and the 
convenience of the consignee, is as good as one made 
in hanking hours. ^ 

If it IS proved that goods are tendered by the earner 
to the consignee late in the day, after the termination 
of the hours of business, and when the consignee 

^ Aug. on Oar , sec 286 
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lias dismissed his hands, and is thus incapable of 
receiving and putting away the goods, the tender of 
dehvery is then unreasonable as to time, and the 
consignee is guilty of no fault or laches in declining 
to receive them. Therefore, the duty of a carrier, 
under such circumstances, is to keep the goods still 
in custody, and he continues to hold them under all 
his responsibilities as carrier.^ 

In Marshall v. American Exp 0o.,“ a carrier deliv- 
ered a package of money to the teller at a bank, at 
half-past five in the afternoon He refused to receive 
it, on the ground that the cashier had gone home, 
and the vault was locked up. The carrier put it in his 
own safe, and during the night the money was stolen. 
Banking hours closed at 4 p.m. Held, that the carrier 
was not liable. It appeared in evidence that the 
bank had been accustomed to receive money from the 
carrier after banking hours. 

In Eagle v White, in Pennsylvania, ^ the defendants, 
who were common carriers on a railroad from Phila- 
delphia to Columbia, undertook to carry certain boxes 
of goods belonging to the plaintiff, from Philadelphia 
to Columbia The cars arrived at the latter place 
about sundown on a Saturday evening, and by direc- 
tion of the plaintiff were placed on a sideling, that is, a 
sidetrack. T he plaintiff declined receiving the goods 
that evening, on the ground that it was too late , 

^ An" on Gai , sec 287 
> 7 Wis 1 
=> 6 Wharb. 505 
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whereupon the agent of the defendants left the oars 
on the sideling, taking with him the keys of the 
padlocks with which tho cars were fastened, and 
promised to return on Monday morning. The cars 
remained in this situation until Monday morning, 
when they were opened by the plaintiff by means of 
a key which fitted the lock, and on examination it was 
discovered that one of the boxes had been opened, 
and the contents earned away. It was held, that the 
defendants were liable to the plaintiff for the value of 
the goods lost. Eogers, J., who gave the decision of 
the court, was of opinion that if the tender was 
wanting in any one of the essential requisites of a 
proper time, a proper manner, and a proper place, the 
responsibility as carrier still continues Although 
his strict accountability of carrier may cease, said 
the learned Judge, he becomes liable, and as such 
must take ordinary care of the goods. ^ 

It is usual for shipowners, whose vessels are mthe 
habit of carrying live cattle, to insert in the bill of 
lading a clause to the following effect • 

“The owners of the vessel will/not be liable for 
the loss of, or injury done to, any horses, cattle, or 
other animals except as to £50 for horses, £15 
per head of veal cattle, and £2 per head as to sheep, 
pigs, and dogs. The owners will not be liable for 
any loss arising from suffocation or other causes 
occurring to horses, dogs, cattle, or other animals, or 
from kicking, plunging, or viciousness of the same 

^ Aug on Car , sec 288 
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in transit, nor for any damage arising from sliipping 
or landing, or while in the possession of the owners 
or their agents before or after the voyage, from 
whatever cause they may remain m such possession ” 

Notwithstanding this exception in the bill of lading, 
the shipper will be entitled to recover for any loss 
or damage to his cattle, if it is proved that such loss 
or injury is the result of negligence on the part of the , 
earner. Thus, where several cattle were suffocated 
and killed from the vessel overturning, it having 
been sent to sea without proper ballast, the ship- 
owner was held responsible for the loss, which was 
occasioned by his negligence.’ 

Where a dog had been delivered to a carrier 
and the animal escaped by means of slipping from 
the noose about his neck, the carrier was held liable, 
because he had the means of seeing that the animal 
was insufficiently secured ; and Lord Ellenborough 
said, that the delivery of the dog was not like 
the case of goods imperfectly packed, since there the 
defect IS nob visible, bub the defendant had the 
means of seeing that the dog was insufficiently 
secured, and he was bound to lock up the animal, or 
take other proper means to secure it.® 

If a horse escapes from the fastenings on board of 
a steamboat and is lost in the river, the owners of the 
boat are responsible , for the horse must have been 

^Leuwff Dudgeon, cited in Czech u. The Gen S F Co, Law E 
3 0 P 17 n 

* Stnart v Crawley, 2 Stark 323 
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negligently fastened, or the loss would not have 
occurred; andprima/mc, this negligence is attribut- 
able to the owners of the boat or their servants J 
So, where an animal is sent over a railroad, the 
company are liable for any injury it may sustain, either 
by the improper construction of the carnage, or the 
want of reasonable equipments, or the improper 
^ position of the carnage in the tram ® The rule with 
regard to proper equipments to insure the safety of 
an ammal, holds also as to ferry boats. ^ 

If the animal is injured or destroyed by the pecuhai’ 
risks to which it is exposed, the earner is clearly 
excusable. Thus, if horses or other animals are 
transported by water, and in oonsequenco of a storm 
they break down the partitions between them, and 
by kicking each other some of them are killed, tlio 
earner will be excused, and it will be deemed a loss 
by penis of the sea.^ And in case of an animal sent 
by railway, it has been ruled that the company are 
not liable for an accident arising from tho animal’s 
own viciousness or want of temper * 

In Clarke i;. Eoohester Railway,® it was held, that 
a earner of animals is responsible for any injury 
which can be prevented by foresight and care, 

^ Portertieldo Humphicya, 8 Humpli 197 
^ Ang on Oar , see 214 
' Ibid 

’ Gabay » Lloyd, 3 B & C 703 , Lawicnco y. Abcidein, 5 B & 
AM 107 

^ ’ Aug on Oai., sec. 214 a 

'' 4 Kom. 570. 
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althougli arising from the conduct of the animals, 
but that he is not an insurer against injuries arising 
from the nature and propensities of the animals, and 
which diligent care cannot prevent. The carrier is 
not liable for loss or injury to cattle, arising from the 
negligence of the owner, in not being at the place 
of their destination to receive the same on arrival. 
Thus, where a horse was sent by railway directed 
to the owner at Eton, the sender signed a document 
in the following terms • — “ Mr. Wise paid for one 
horse 12s. 6d., Newbury to Windsor. Notice. — The 
directors will not be answerable for damage to any 
horse conveyed by this railway ” The horse arrived 
m safety at Windsor station, but the owner not 
appearing to claim it, it was forgotten and left tied 
up m a horse-box in an exposed situation for 
twenty-four hours, and was injured by such neglect. 
As the condition was reasonable, the company was 
held not responsible for the injury done ; it being 
stated by the Court, that it was the duty of the 
sender to have sent an intimation that the horse was 
coming, in order that some person should meet 
it at the end of its journey, and that though the 
company was to a certain extent blameable, they 
were freed under th» contract.^ 

Where a plaintiff sent three horses, including a 
mare, to the defendant’s wharf at Wapping, for trans- 
port by one of the defendant company’s steam-ships 
to Aberdeen. The horses were not carried under 
» Wm V The Gfe. W E. Co„ 25 L. J. Ex 268. 
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any special conditions, but were shipped on board 
without any bill of lading. The vessel encountered 
some rough weather during the voyage, and partly 
owing to such rough weather, and partly to the mare 
being thereby frightened, and consequently strug- 
gling, she received injuries which caused her death. 
It was held by the Court of appeal, reversing the 
decision of the Court of Common Pleas Division, 
which had been given in favour of the plamtiff, 
that a common carrier has done all that is reason- 
ably to be reqiured of him, if he has used all the 
means to which prudent and experieUced carriers 
ordinarily have recourse, to insure the safety of 
goods entrusted to them under similar circum- 
stances. And that there was no foundation for the 
doctrine which had been laid down m the judgment 
of the Court below, that all owners of ships carrymg 
goods for hire, whether they be common carriers or 
not, are subject to the same liability as that which 
attaches to the common carrier.^ 

By the Merchant Shipping Amendment Act, 1862, 
(25 and 26 Vict., c. 63, s, 67,) a shipowner is 
empowered to land goods imported in his ship from 
foreign parts, subject to the condition that “ if before 
the goods are landed the owner thereof has made 
entry for the landing and warehousing thereof at any 
particular wharf other than that at which the ship is 
discharging, and has offered and been ready to take 
delivery thereof, and the shipowner has failed to 
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^ Nugent-?; Bxnitbj iSlj J Q. B 697 
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make sucli cleliyery, and lias also failed at the time of 
sucli offer to give the owner of the goods correct 
information of the time at which such goods can he 
delivered, then the shipowner shffl, before landing 
or unshipping such goods under the power hereby 
given to him, give to the owner of the goods twenty- 
four hours’ notice in writing of his readiness to 
deliver tho goods, and shall, if he lands or unships 
the same without such notice, do so at his own risk 
and expense.” Under this section the owner of the 
goods, when he makes an offer to take delivery of 
them, must he m a condition to receive tho same if 
the offer bo then accepted, m order to entitle him to 
the benefit of such condition ; and that when such 
offer IS made, the shipowner, if he then fails not 
only to make delivery of the goods, but also to give 
such owner of the goods informatiou of tho timo at 
which they can bo delivered, is bound to give tho 
twenty-four hours’ notice above specified, before he 
lands tho goods, although he was never asked to give 
such information. ‘ 

Tlie word “fails” in section G7 need not imply a 
wilful default m the cargo owner, and tho shipowner 
may land goods and waroliouse them wJiencvcr tho 
delivery to the owner within the proper time has been 
prevented by force of circumstances, wlietber the 
latter is to blame or not.® 

Where sixty-five pipes oflemon juice were shipped 

^ Beresfoid » Montgomerio & anothor, 34 L. J 0. P 41 

^ Wilhelm Miedbiodt v James Pifczsuaon, M< L J Adm 25 
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on board the defendant’s ship to be carried to 
London, under two bills of lading, drawn to order, and 
containing the following clause, “ Simultaneously with 
the ship bemg ready to unload the abovementioned 
goods, or any part thereof, the consignee of the said 
goods IS hereby bound to be ready to receive the 
same from the ship’s side ; and in default thereof, the 
master or agent of the ship is hereby authorized to 
enter the said goods at the Custom-house, and land, 
warehouse, or place them in lighters, at the risk and 
expense of the said consignee. ” The ship arrived 
in London, and the plaintiff, who was the consignee 
of the said goods, was not ready till fifteen pipes 
had been landed, being then ready, he demanded 
dehvery of the residue, but the master (although no 
additional expense would have been incurred) refused . 
to deliver to him, and landed the residue at his 
expense, claiming a right so to do as ho was not 
ready before any goods were landed. It was held, 
that the master was wrong, and that the plaintiff 
was entitled to have the residue delivered to him, 
both on the construction of the contract, and of 
Stat. 25 and 26 Vict , c. 63, s. 67, sub-scction 5 .‘ 

Wliere there is no express stipulation in a bill of 
lading, it is an implied term of the contract contained 
in it that the consignee named in the bill of lading, 
or his assigns, will take dehvery of the goods within 
a reasonable time, and the person to whom the 

* ‘Willson « Tho London, Italian, and Adiiatio St TSla? Co , 35 L 
J 0 P 0 
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property m tlie goods has passed by reason of such 
consigument, is, by virtue of the Bills of Lading Act, 
1855 (18 and 19 Viot., o. Ill, sec. 1), subject to the 
liability so to take them. 

Where the charterers and the shippers are the same 
persons, such contract will still be implied in the bill of 
lading, notwithstanding the existence of an express 
stipulationin the charter-party between the charterers 
and the shipowner, m referenco to the same matter. ^ 

Where the bill of lading contained no provision 
for the immediate landing of the goods on arrival 
at the port of discharge, it was hold, that after a 
reasonable time after the arrival of the vessel, forty- 
eight hours m the case of a sailing ship, and 
somewhat less in the case of a steamer, the master 
was at liberty, if the consignee had not then sent 
boats for them, to land the goods at the Custom- 
house wharf, or other place sanctioned by the Customs 
authorities , and such landing was not unlawful, or a 
breach of contract as carrier, on the part of the master. 
And that the landing of goods under the above 
circumstances, and setting them apart on the Custom- 
house wharf for the consignee, did not constitute a 
delivery of them to the consignee; but that such 
goods, after being so landed, continued in the 
possession of the master as carrier “ 

In all cases the master is required to give notice 

1 Fowler Knoop, 48 L J Q B* 3D3 

® The Hongkong and Shanghai Banking Corporation p Baker, 7 
Bom H, C Eep 0 C, J 186 
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to tlie consignee of the arrival of the vessel, and of 
his readiness to discharge the cargo ; and knowledge, 
therefore, casually acquired that the vessel has arrived 
and will discharge her cargo at a particular wharf, 
IS not enough. Generally, if a notice in the newspaper 
is relied on, it must be shown that the consignee 
read the notice. If, however, the consignee is absent 
or cannot be found after diligent search, the want 
of notice is excused If the master has wrongfully 
omitted to sign a bill of lading, and has sailed 
without learning the names of the consignees, he 
cannot avail himself of his ignorance as an excuse 
for not giving notice of the landing of the goods. 
But, if it IS the fault of the shipper that there is 
no bill of lading, notice published in a paper taken 
by the consignees is sufficient. And it is the duty 
of the master, if no consignee is named in the bill 
of lading, to store the goods for the benefit of the 
owner. And this is his duty generally, when the 
consignee refuses to receive the goods. ^ 

Where the bill of lading stipulates that “the cargo 
is to be discharged immediately after the arrival of 
the steamer, or the same will be transhipped into 
lighters, or landed or warehoused at the expense 
and risk 43f the consignees,” if the consignees fail 
to comply with such stipulation, the master may 
■proceed with the discharge of the cargo. Thus, if a 
steamer with gram arrives at her port of discharge 
at 2 P.M., notice of which is simultaneously given to 
^ Parsons on Sh., voL L, 225. 
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tlie consignees, wlio promise to send lighters at 7 
0 ^ clock the next morning, the craft not coming 
alongside till 2 p.¥., the master commences to 
discharge the cargo at noon, and will be justified in 
landing the goods, both under the proYisions of the 
bill of lading, and by snb-section 1 of clause 67 of 
the Merchant Shipping Act, 18G2, without waiting 
24 hours before commencing such discharge ; sub- 
section 1 providing that if a time for the delivery of 
the goods IS expressed in the charter-party, bill of 
lading, or agreement, then the goods may be landed 
or unshipped at any time after the time so expressed. 

Under the terms of a bill of lading, goods were to 
be delivered from the ship’s tacklo as fast as the 
steamer could discharge, failing which, the agents 
wore to be at liberty to land the goods at their 
godowus ; the bill of lading farther, amongst other 
exceptions, provided that the shipowners should not 
bo liable for loss by fire. The steamer, on arriving 
at tho port of discharge, came alongside the wharf, 
and commenced unloading at the custom-house 
godowns without giving tho consignees tho option 
of landing the goods from the ship’s tackle. The 
consignees, however, did not object to the goods 
being landed at the godowns, and they paid, also 
without objection, a sum for the wharfage of a part 
of the goods m the godowns. It was held, that* 
the shipowners, if the goods when placed in the 
godowns were in their possession as earners, were 
protected under the clause of the bill of lading, 
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providing against fire, as mucli as if tlie fire liad 
occurred on board ship ; and, on the other hand, if 
the goods were m possession of the shipowners as 
wharfingers, they were not liable for the loss, 
inasmnoh as the goods were destroyed by fire 
without any default on their part.' 

But the stipulation that “ the goods may be 
landed at the risk of the shipper,” does not exempt 
the shipowner from the obhgation to take proper 
precautions to prevent damage to the goods after 
landing, and it is his duty to protect them from 
injuries that may be occasioned by ram or other 
similar causes, by covering them with tarpaulins 
when piled on the quays awaiting delivery or deposit 
ill a warehouse. 

A. and Oo. at Madras shipped by the B 1. S. Jf. 
steamer “ Mahratta” a box of coral, to be delivered 
to their agent M. at Bimhpatam. At the time of 
shipment they declared the value and paid enhanced 
freight on account of such value. By the bill of 
lading the Company undertook to deliver the case 
in good order, at Bimhpatam to the consignee M., 
subject to certain conditions annexed. By one 
of those conditions, if the consignee did not take 
delivery when the ship was ready to discharge, the 
goods might be warehoused at the merchant’s risk, 
and the Company’s liability was to cease when the 
goods left the ship’s side. The consignee did not take 

Ohm Hong & Co. v, Seng Moh & Oo , I, L. R 4 Cal Ser , 736 
3b 
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delivery at the ship's side, and the Company’s agent at 
Bimhpatam took the case to the Custom-house, as he 
■was bound to do by the Eegulations of the port. If 
the Superintendent of the Custom-house had known 
that the case contained corals, it would have been 
placed m an inner room, but the Company’s ®gent 
did not know the contents of the case, and therefore 
was unable to give any such information to the 
Superintendent. While the case was lying at the 
Custom-house, application was made, on plaintiff’s 
behalf, to the Company’s agent for delivery of tho 
case upon the usual guarantee. The agent refused 
to deliver the case ■without the production of the bill 
of lading. Afterwards the bill of lading was received 
from Madras, and the case was delivered up. At 
some time between its leaving the ship’s side and 
delivery to the consignee, the case was opened and 
a portion of the contents stolen. Held, that the 
defendants were not liable, as they had performed 
their duty as carriers by carrying the case to its 
port of destination, whore tho consignee ought to 
have taken delivery at the ship’s side,’ 

By the terms of a biU of lading, a ship was “ to 
take her regular turn in unloading” at the port of 
discharge. On the arrival of the ship the consignee 
refused to accept and unload the cargo, in conse- 
quence of some dispute between himself and the 
consignor, and the ship was kept several days without 

^ MacKinnon & MaeKenzie i» Chailes Mmcliin, 6 Mad H 
Bep.363 
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being unloaded. Held, that the bill of lading was a 
contract between the master and the consignor, and 
that A., who was master and part-owner, was 
entitled to recover damages from the consignor for 
his breach of contract in not allowing the ship to 
unload in her regular turn, according to the terms of 
the bill of lading.^ 

Lord Stowell says, that “ a blockade is a sort of 
oircumvallatioE (surrounding, enclosing,) round a 
place, by which all foreign commerce is, as far as 
human force can effect it, cut off. It is intended to 
suspend the entire commerce of that place, and a 
neutral is no more at liberty to assist the traffic of 
exportation than of importation. The utmost that can 
be allowed to a neutral is, that having taken on board 
a cargo before the blockade begins, she may be at 
liberty to retire with it. But it must be considered 
as a rule, that a neutral ship, departing, can only 
take away a cargo truly and honestly purchased and 
delivered before the commencement of the blockade, 
and if she afterwards takes on board a cargo, it is a 
fraudulent act, and a violation of the blockade. The 
blockade commences when it is really supported 
by sufficient forces, it ceases when these forces 
do not further support it; in other terms, thereahty 
of a blockade is the sole condition of its existence. 


“ Block- 
ade” 


Not only an attempt to enter the blockaded port in 
violation of that blockade is illegal, but from the 
moment of quitting port to sail on such a desti- 


1 Cawthron v. Tncketfc, 1 Asp Mar Law Ca , 414 
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nation, and witli the purpose of entering the block- 
aded port, the offence of violating the blockade is 
complete, and the property engaged is subject to 
confiscation And it has been held, that sailing after 
notification with instructions to proceed to the 
mouth of the harbour of the blockaded port#' and 
inquire if the blockade was raised, is a forfeiture 
of neutrahty and a ground for confiscation.”^ So 
a vessel sailing without notice of the blockade, 
will be subject to condemnation if she touches at 
an mtermediate port, and there learns the fact of 
the blockade, after which she attempts to enter the 
blockaded port.^ 

If a vessel is captured in attempting to enter a 
blockaded port, because she is in a leaky condition, 
it must be proved that entering of the blockaded 
port arose from an imperious and overwhelming 
necessity.® 

As regards a contract to deliver a cargo at a port 
which is likely to be interrupted by the outbreak of 
hostilities, the master ought not to sail with that 
cargo without having a written authority in the bill 
of lading, or otherwise, from the shipper, giving him 
full discretion as to how to act with respect to the 
goods, m the event of the port of destination being 
blockaded, or of any other interruption resulting 
from a state of war Hence, we find that it is usual 

1 The Ireao, 5 Rob 76 

® The Columbia, 1 Rob 138 

® The Panagia Rhimba, 3 Jui PT S 23. 
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for bills of lading to contain a stipulation autboriz- 
ing tbe master, in case of blockade or interdict of 
tbe port of discharge, or if the entering of, or 
discbargmg m, the port shall be considered by the 
master unsafe by reason of war or disturbances, 
to land the goods at the nearest safe and conYenient 
port, at the expense and risk of the owners of the 
goods, and that the ship’s responsibility will cease 
when the goods are so discharged into proper and 
safe keeping. 

In an action for breach of a charter-party, by which 
it was agreed that the defendant’s Tessel should 
proceed to a port of loading, and after loading a 
cargo conYey it to a foreign port, it was pleaded, 
that before breach there was a war between the 
country of the port of destination and another 
country, so that the performance of the charter- 
party became illegal, and the defendants refused to 
perform it. It was held, that the plea was good, as 
the blockade was within the meaning of the 
exception, “ restraints of princes” inthe bill of lading, 
and that the defendants were not bound to haYe 
proceeded to the port of loading, or to have waited 
m anticipation of the removal of the blockade, in the 
absence of anything to lead to the inference that it 
would be removed within a reasonable time.^ 

According to both English and German law, an 
apprehension of capture, founded upon circumstances 
calculated to affect the mind of a master of ordinary 

^ Qeipel V Smith, 41 L J Q B 153 
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<< Quaian- 
tine 

Pratique ” 


courage, judgment, and experience, would justify 
delay. 

Thus, where S. B,., a German ship with an English 
cargo, being in need of repairs, put into Valparaiso 
in the month of August, and there ascertained the 
existence of the war between France and Germany. 
The repairs were completed on the 21st of September, 
but the master, under the advice of his consul, 
did not set sail till the 23rd of December. In an 
action for delay in delivery of the cargo, it was held, 
that under the circumstances, the risk of capture was 
such that the delay was justifiable.' 

The Venetians are believed to have been the first to 
establish what we now understand as “ Quarantine,” 
and it IS probable that their sanitary regulations 
against the introduction of the plague were first 
issued in 1484, but it was not until the plague of 
Marseilles, in 1720, that quarantine regulations were 
thoroughly understood. 

The application of the particular provisions of 
quarantine depends on the nature of certain docu- 
ments, or certificates called “ Bills of Health,” which 
the British consuls residing in the ports of the 
Mediterranean and elsewhere, are directed to furnish 
to all ships that may come from thence. These bills 
describe the state of the country, in respect of the 
existence or non-existence of the plague at the time 

^ The San Homan, 41 L. J Adm 72, sc 42 L J Adm 46, 
Pole V Oetcovioh, 30 L J C P 102 , The Ilemneh, Law E 3 
Adm 424 
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of the departure of the vessel, and are of three 
kinds — 

The first is what is denominated a “ clean bill,” 
which imports that at the time of sailing no infectious 
disorder existed, nor had any case indicative of it 
occurred during the previous forty days. 

The second is called a “ suspected bill,” m which 
the general health of the place is stated, together 
with the occasional arrival of vessels coming to such 
port from infected places, which subjects it to 
suspicion, although no illness among the crew may 
have appeared. 

The third is a “ foul bill,” and imports the existence 
of the infection at the port, or m the country, at the 
period of the departure of the vessel from the port 
whence she sailed. 

It is the duty of the British Consuls to furnish 
masters of all vessels sailing from the ports within 
their districts, with certificates, written upon the back 
of the bills of health, specifying whether any, 
and what part of the cargo had been received on 
board in full pratique, trom the shore, or whether it 
had been received from the lazaretto, or transhipped 
from any other vessel. 

A vessel in quarantine is still theoretically in 
transitu, and if the agent of the consignor gives notice 
and claims the cargo during such period, there is 
sufidcient stoppage of the goods to prevent the* 
property vestmg in the assignees of the consignee, if 
he should become bankrupt, even although one of 
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the assignees had already boarded the vessel and 
taken possession of,, but not removed, the cargo. ^ 

“ Pratique” is -what a vessel receives when she has 
liberty to unload without impediment from the laws of 
quarantine. Where such laws exist, vessels arriving 
from suspected countries must have a certificate to 
enable them to unload; and this is called being 
admitted to pratique. 

The word itself means “ liberty to unload.” If the 
vessel arrive at a place where there is no officer to 
examine and certify, that makes no difference to the 
shipper; he looks only to the actual liberty of 
unloading , how he obtains it is immaterial. Where 
there are officers of quarantine, a vessel coming from 
a country not suspected, has pratique without any 
form being gone thro ugh. ^ 

The statute passed on the 27th June 1825, 6th 
Geo. ly., c 78, “ An Act to repeal the several Laws 
relating to the performance of Quarantine and to 
make other provisions in lieu thereof,” consohdates 
the chief enactments of the former statutes concern- 
ing quarantine, and is in force in the whole of the 
United Kingdom. 

In conformity with the principles laid down in 
the convention relating to health, made at Pans, 
Pebruary 3rd, 1852, between Prance, Sardinia, 
Poitugal, Turkey, and Tuscany, the high contracting 
parties adopted. general regulations to be observed 

^ Holst 'v Pownal, 1 Esp 240 
® Bailey v De Anoyave, 7 Ad & B* 919, 
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lu tlieir ports m tlio MedileinviiK^aii and m tiro 
Black Sea, wlucli wore to be liu baaitj of tho 
special rules of ea.a c( ■ 2 ’ loL s were 

framed a, lo ( tiie ^.cvLosl liiw-aiity 
possibio m ilio health service of the cliflPerent 
coimtnes. 

Quarantine is of two kinds, viz , of observation, 
and strict. 

Quarantine of observation commences for vessels 
and all they carry from the time of a health officer 
boarding them, and from the time of measures being 
taken for airing and purifying them. Strict quaran- 
tine commences for the vessel, and the persons and 
goods on board, from the time that the cargo to bo 
landed shall have been so , for the cargo landed in 
the lazaret, or in any spot set apart for the purpose, 
from the time of a purifying process being resorted to; 
for the persons disembarked, from the time of their 
entrance into the lazaret. 

A. quarantine commenced on board ship may 
always be continued m the lazaret 

The quarantine of observation is limited to 
olnerving during a fixed period, the vessel, the crew, 
and tliG passengeis, and does not entail the discharge 
of the cargo m the lazaret. 

Withafew exceptions the cargo of every description 
on board a vessel with a clean bill of health, which 
vessel IS iii good condition and weU kept, and which 
lias not had on board cither any death or any 

suspicious disease, will be exempt from all sauit.av 
37 
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measures, and together withitlie vessel, the crew, and 
the passengers, be at once admitted to pratique. 

Leather, hair, waste paper, and rags of all kinds 
are excepted. Cargo of this sort may, even when 
accompanied by a clean bill of health, be subjected 
to sanitary measures. Cargo and things spoilt or 
rotten are equally excepted. 

In conformity with Art. V. of the Convention, and 
in order to carry out sanitary measures, cargo is 
divided into three classes. 

The following belong to the first class, and are 
subjected to an obligatory quarantine and to purifying 
processes, viz. : old clothes and articles in common 
use, rags and waste paper, leather and shns, feathers, 
hair, and in general any parts of animals, and, lastly, 
wool and silk stuffs. 

The following belong to the second class, and are 
liable to perform quarantine, viz. : cotton, flax, and 
hemp. 

All articles not falling within the two first classes 
belong to the third class, and as such are exempt 
from quarantine. 

With a foul bill of health marked with the plague, 
cargo of the first class shall always be discharged at 
the lazaret, and purified cargo of the second class 
may be either immediately admitted to pratique or 
discharged at the lazaret, in order to be purified, 
according to circumstances, and according to the 
special sanitary regulations of each of the contracting 
countries. 
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Cargo of tlie third class being declared free, may 
be delivered immediately to its consignees under the 
supervision of the health authorities. ‘ 

The charterer of a ship, who covenants to send a 
cargo alongside at a foreign port, is not excused from 
sending it alongside, though, in consequence of the 
prevalence of an infectious disorder at the port, all 
pubhc intercourse is prohibited by the law at the 
port, and though he could not have communication 
without danger of contracting and communicating 
the disorder.*^ 

The Italian vessel “ Ernesto Parodi” arrived at 
Havre with a cargo of Oampeachy wood and coffee 
consigned to P. and Co., and was ordered to perform 
quarantine at Cherbourg, where her cargo was 
discharged for the ship to be disinfected The 
costs amounted to 5,616 /s., and the master claimed 
ten-twelfths of the sum from the consignees of the 
merchandise. The Tribunal at Havre, m delivering 
judgment, said, “ By the regulations the quarantme 
ordered comprised the sanitary discharge of the ship 
that IS to say, the disinfection of the ship and cargo 
according to the nature of the merchandise. It 
follows that when the merchandise is exempt from 
disinfection, the discharging and reloading must be 
considered as only done in order to disinfect the 
ship. The regulations divide the different merchan- 


^ Baker on Quaiantine 
® Barker v IMgson, 3 M & S 2G7 
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(lise into tliree classes . the first consisting of articles 
considered susceptible, and subject to compulsory 
disinfection , the second, goods less liable, and for 
which the disinfection is optional , thirdly, goods 
not susceptible and exempt from, disinfection. 
The cargo of the ‘Ernesto Parodi’ consisted almost 
wholly of Oampeaohy wood, besides which there 
were only 300 bags of coffee and nine bales of cotton. 
The wood, which belongs to the third class, was 
exempt from disinfection. Coffee, which is not 
included in any of the classes, may belong to either 
according to the packing, and in the present case 
belongs to the second, which comprises cotton, flax, 
and hemp, the disinfection of which is optional. The 
coffee and cotton might therefore haye been subject 
to the measures of disinfection under the general 
powers given to the authorities to apply such a 
measure, if considered necessary , but to render the 
cargo liable, it must be shown that such a measure 
was ordered and executed. The instructions of tho 
quarantine master at Cherbourg, ordering the 
disinfection of the ship, did not imply that tho 
merchandise underwent the same operation, and tliat 
if he ordered chloride of lime to be thrown on the 
cargo when the hatches were opened, and on each 
layer of the merchandise by degrees as it was 
removed, it was to purify tho air m the hold for the 
safety of the labourers employed m discharging the 
ship. Therefore, as the merchandise was not a 
cause of the outlay incurred by the quarantine which 
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was ordered for tlie disinfection of tlie ship alone, 
the ship must alone bear the cost.” 

“ All loss which arises in consequence of extraor- 
dinary sacrifice? made, or expenses incurred, for the 
preservation of the ship and cargo, comes within 
general average, and must be borne proportionably 
by all who are interested.”^ 

General average was thus defined in 1801 by Mr. 
Justice Lawrence, and his definition has over since 
been adopted. 

Lord Kmgsdown, giving the judgment of the 
Judicial Committee of the Privy Council in the case of 
the “Galam,’” says of general average, It is a loss 
incurred for the general benefit of the ship and cargo, 
to which those who have received the benefit are by 
law liable to contribute rateably ” 

If the danger is common and the thing is volun- 
tarily sacrificed, it must bo contributed for rateably. 

A particular average loss differs from a general 
average loss, both as to its cause and the mode of 
its compensation. 

All casual damage, proximatcly caused by the perils 
insured against, as distinct from damage purposely 
submitted to, or effected by, the agency and will of 
man, ami all extraordinary expenses (not falling 
within the head of wear and tear, &c.,) which are 
incurred for the sake of the ship alone, or the cargo 

I ^ BiiHey v, Presgiave, 1 East Bep. 228 

23 L J Adm 11)2 

•> Joliu&ou «. Chrtpmaii, 3!) L / C P 23 
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abne, as distinct from those incurred for the joint 
benefit of both, are particular average losses. 

Hence the definition of a particular average loss 
that it is loss arising from damage accidentally and 
prosimately caused by the perils insured against, or 
from extraordinary expenditures necessarily incurred 
for the sole benefit of some particular interest, as of 
the ship alone, or the cargo alone. ^ 

It has been laid down in Simonds ■«. White, ^ 
that there was one point upon which the laws of all 
maritime states were agreed, namely, that the place 
at which a general average should be adjusted was 
the place of the ship’s destination or delivery of the 
cargo. All agreed likewise in holding that the 
master was not compellable to part with the 
possession of the goods, until the sum contributable 
for them should be either paid or secured to his 
satisfaction.” 

The adjustment of a general average at the port pf 
discharge, according to the law prevailing there, is 
binding upon the shipowner and the merchant, as 
they must be taken to have assented to adjustment 
being made at the usual and proper place, and, as a 
consequence, according to the law of that place.^ 
This rule only applies where the voyage is com- 
pleted by the ship arriving with her cargo at the 
port of destination. 

^ Arnould on M I , vol 2 , p* 970 

2 2 B & C 805 

® Lloyd GmberL, Law B. 1 Q B 12G 
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If, owing to sea peri], the voyage is broken up, and 
le sbp and cargo part company at some intermediate 
Dint, a different rule is applicable. 

Bovill, 0. J., in giving judgment in the case of 
lexander d. Fletcher, i said, that although m general 
le port of destination was the proper place for 
Ijusting a general average, yet, when the voyage was 
roken up, and the adventure brought to an end at 
ime other place, the average should be adjusted 
lere, and by the law which there prevailed. 

On the other branches of this subject which have 
ot been authoritatively settled, Mr. Lowndes says, 
'When a ship is wrecked, or condemned at a port 
f refuge, and the cargo is sent forward in another 
3 ssel to its port of destination, it is conceived that 
le proper time and place for adjustment is the 
elivery of the cargo at the port of destination 
Secondly, the cargo may be forwarded by the 
laster under his power of agency for the owner of 
le cargo, at a rate of freight exceeding that by the 
figinal contract. In such a case, the cargo is 
)rwarded at the expense of the merchant. Here, as 
le shipowner has the right to put in force his lien 
1 the cargo for general average, at once, at the place 
here the ship is wrecked, it is at this time and place, 
lerefore, that the cargo becomes liable for general 
/•erage. The amount ofits liability must consequently 
3 determined by the state of facts which then exists. 

I does not follow, however, that the law of that place 

1 Law E. 3 0. P. 375. 
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IS tliat which, ought to gOYern tho adjustment. 
The law of the place where the claim is made ib 
that which, it would seem, should determine the 
amount. 

Thirdly, where the cargo is forwarded to its des- 
tination by or on behalf of the merchant, and without 
retention of the shipowner’s right of hen. Here, as 
the forwarding is in no sense done for the benefit of 
the shipowner, and so far as regards him, the yoyago 
IS absolutely broken up at the place of wreck , this 
being so, the place of the wreck, at any rate if it is 
the port of loading, is the proper place of adjustment. 
An adjustment correctly made at that place, according 
to the law there in force, andbased on the state of facts 
andyalues at the time of the wreck, might be enforced 
by the shipowner before parting with the cargo. ^ 

Where a bill of lading, by which the shipowner 
undertook to deliyer the goods at a port to a railway 
company, to be by them carried inland and delivered 
to the consignees, contained an exception, “that the 
shipowner or railway company are not to be liable 
for any damage to any goods which is capable of 
being covered by insurance, or for any claim, notice 
of which IS not given before the removal of tho 
goods.” On the voyage a fire broke out, and the 
cargo was damaged by the admission of water to 
extinguish the fire. The ship put back, and the 
shipowners delivered the cargo up without taking 
security from any of the cargo owners, or taking any 


^ Lowndes on G A* lui 
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step for procuring an adjustment of general average. 
It was held, that the shipowners were not exempted 
from contribution to general average by the clauses 
m the bill of lading; and also, that they were liable 
to an action by a shipper of goods for neglectmg to 
take the necessary steps for procuring an adjustment 
of the general average, and securing its payment : 
Lush, J., observing “ The exceptions relied upon 
by the defendants in the bill of lading must be 
construed to have reference to, and to qualify their 
liability as earners. The office of the bill of lading 
IS to provide for the rights and liabilities of the 
parties in reference to the contract to carry, and is 
not concerned with liabilities to contribution in 
general average, and unless the contrary appears, the 
words used must be so construed. The argument 
receives additional force in the present case from the 
fact that, in the clause in question, the carnage on 
board the ship and the carriage by railway, are hnked 
together. Groods may be damaged in their transit in 
ship or on the railway, but general average contn- 
bution can only arise m respect of damage on ship. 
Is a shipowner bound to exercise the power he is 
invested with when a general average loss has ansen, 
and to afford the means in his power for adjusting 
the average claims and liabilities, and secure their 
payment to the parties entitled? It seems strange 
that such a point has not been formally decided in 
this country. It has been decided in America, and 
in favour of the shippers. I am not aware that it 
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has e\er been judicially (|ueslioned here, and I can 
only aecauut fur the absence of direct; authority by 
suppoaiujj that tlu* luiiversal practice has been 
accepted as proof of the obligation. It is clear that 
the shipowner has a lieu for general average on the 
wdiolo of tlie cargo liable to contribution, and can 
retiuirc, before lie parts with it, security fonts due 
pay ment. In early timos the master, when he had 
jettisouod part of the cargo to save the whole adven. 
ture, took and rendered contribution in kind. The 
ordinary course now is, and lias been for a very long 
time, for tho sliipownor to require, before he delivers 
the cargo, an average bond or agreement for the' 
payment of what shall bo found due from each 
shipper tor liis proportion of the loss. He is the only 
person who has tho power to require security. The 
right to detain for average contribution is derived 
from tho civil law, which also imposes on the master 
of the ship the duty of having the contribution settled, 
and of collecting the amount; and the usage has 
always been substantially m accordance with this law, 
and has become part of the common law of the land. 
I am therefore of opinion, that the bill of lading does 
uot exempt the shipowner from contribution to a 
general average loss, and, secondly, that he is liable to 
this Action, for not having taken the necessary steps 
for piocurmg an adjustment of the general average, 
souring its payment.”^ 


^ Crod 
sTrip (34,. 


aad anotlier v Allen & the Montreal Ocean Steam* 
. J. Q. B. 201. 
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In 1864 a set of rules was drawn tip at York 

adjusted 
according 

the several systems of law on general average, but, 
owing principally to tke indiflFerence or hostility of Antwerp 

rules 

Lloyds to the undertaking, practically nothing farther 
was done until 1876, when the subject was taken np 
afresh by the “Society for the Reform and Codification 
of the Law of Nations, ” and a Conference was held 
at Bremen, which was followed in 1877 by a Con- 
ference at Antwerp, which was largely attended, and 
presided oyer by Lord O’Hagan. The whole subject 
of general average was opened out, and it was found, 
in the opinion of an overwhelming majority of those 
present, that there was little or nothing that could 
with advantage be added to, or altered in, the York 
Rules. The alterations finally made in these rules 
were so slight, that it was resolved, as the simplest 
way of indicating this fact, to give to the new rules 
the title of “ The York and Antwerp (or York- 
Antwerp) Rules.” 

From a report of the English Central Committee 
on International General Average submitted at a 
meeting of the Conference of the Association for tho 
Reform and Codification of the Law of Nations, held 
at tho Guildhall, it appeared that the undertaking 
to establish an uniform International Law of 
General Average, had, duimg 1878 and 1879, 
made considerable progress In comphance with 
circulars sent to the several associations of steam 
and sailing-shipowners, Chambers of Commerce, and 
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underwriting associations throughout the United 
Kingdom, those bodies sent representatives to a 
conference held in London, on the 30th May 1878. 
At this conference a senes of resolutions were passed, 
approving of the York-Antwerp Eules, recommend- 
ing the insertion of a clause in bills of lading, charter- 
parties, and policies of insurance, whereby those rules 
should, by voluntary compact, become the basis of the 
settlement, and the 1st of January 1879 was fixed 
as the date for beginning to use the altered form 
of contracts; and a declaration was subsequently 
signed by steam and sailing-shipowners, companies 
or firms, representing more than two-fifths of the 
entire registered tonnage of Great Britain, approving 
of the rules, and of their intention to insert the 
clause above referred to in their bills of lading and 
charter-parties. The report showed that m 
Norway and Sweden the York- Antwerp Eules had 
been agreed to by an overwhelming majority of 
the ship and steam-ship owners, and also by the 
Marine Insurance Clubs and Companies. The Danish 
ship and steam-shipowners and marine insurance com- 
panies had adopted a resolution approving the rules, 
whenever their use did not collide with pre-existing 
rights. The German Committee had reported favour- 
able progress, an Imperial Commission had approved 
of them The ship and steam-shipowners of Bremen 
had unanimously voted their adoption; and the 
concurrence of the Hamburg, Altona and Stettin ship- 
owners and marine insurance companies had to a 
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great extent been secured. In the Netherlands the 
adoption of the rule had also been secured, and in 
Belgium the Soci^te Commercial et Industrielle had 
voted their adoption and a recommendation of their 
insertion in contracts of affreightment. The marine 
insurance companies of Russia, Austro-Himgary, and 
some of the French and great Swiss insurance 
companies, had agreed to recognize the York-Antwerp 
Rules in settlements of general average losses. In 
France and Italy some shipowners had evinced a 
spirit of opposition, but the Chamber of Commerce 
of Lyons had sent in its unqualified approval of the 
rules. As regards the British Colonies, those of British 
North America had to a great extent approved and 
adopted the rules. In our Bast India possessions 
foreign-gomg vessels are all but exclusively m the 
hands of British shipowners. The leading insurance 
companies of the Umted States of America had also 
agreed to recognize the rules. A favourable feature 
in the course of the progress made towards the 
umversal adoption of these rules, was the fact that • 
without public announcement, or subscribing to 
any declaratory document of assent, the ship and 
steam-shipowners and merchants in different 
countries were inserting them in their contracts of 
affreightment 

There can be no doubt that the York-Antwerp 
Rules constitute a step only towards an interna- 
tional law. There should be an international code 
dealing with the whole matter Nevertheless it by 
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no means appears clear that it would be judicious, at 
the present stage, to proceed forthwith to draw up 
such a code It would be better first to consolidate 
and extend the adoption of the York- Antwerp Bales 
as they stand. 

Bum I.— Jettison of Deck OiEGo. 

No jettison of deck cargo shall be made good 
as general average. 

Every structuie not built in with the frame of the 
vessel shall be considered to be a part of the deck of 
the vessel. 

Rule IL— Damage by Jettison 

Damage done to goods or merchandise by water, 
which unavoidably goes down a ship’s hatches opened, 
or other opening made, for the purpose of making a 
jettison, shall be made good as general average, in 
case the loss by jettison is so made good. 

Damage done by breakage and chafing, or other- 
wise from derangement of stowage, consequent upon 
a jettison, shall be made good as general average, in 
case the loss by jettison is so made good. 

Etjle III. — Extingoishing Eire on Shipboard. 

Damage done to a ship and cargo, or either of them 
by water, or otherwise, m extinguishing a fire on 
board the ship, shall be geneial average; except that 
no compensation be made for damage done by water 
to packages which have been on fire. 

Rule IV.— -Cdtting away Wreck. 

Loss or damage caused by cutting away the wreck 
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or remains of spars, or of other things which 
have previously been carried away by sea-pen], 
shall not be made good as general average. 

EuIiE V. — Yoeuntary Steafding. 

When a ship is intentionally run on shore because 
she IS sinking, or driving on shore, or rocks, no 
damage caused to the ship, the cargo and the freight, 
or any or either of them, by such intentional 
running on shore, shall be made good as general 
average. 

Eule VL— Oareiing press op Sail. 

Damage occasioned to a ship or cargo by carrying 
a press of sail, shall not be made good as general 
average. 

Rule YIL— Poet op Repugb Expenses, 

When a ship shall have entered a port of refuge 
under such circumstances that the expenses of 
entenng the port are admissible as general average, 
and when she shall have sailed thence with her original 
cargo, or a part of it, the corresponding expenses of 
leaving such port shall likewise be admitted as 
general average; and whenever the cost of discharg- 
ing cargo at such port is admissible as general 
average, the cost of re-loadmg and stowing such 
cargo on board the said ship, together with all 
storage charges on such cargo, shall likewise be so 
admitted. 
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Eule VIII. — Wages and Maintenance of Oeew 
IN Poet of Eeftjge 

Wlien a sWp shall have entered a port of refuge 
under the circumstances defined m Rule VII., the 
wages and cost of maintenance of the master and 
manners, from the time of entering such port until 
the ship shall have been made ready to proceed upon 
her voyage, shall be made good as general average. 

Rule IX.— Damage to Oaego in Disohaeging. 

Damage done to cargo by discharging it at a port 
of refuge shall not be admissible as general average 
in case such cargo shall have been discharged at the 
place, and m the manner customary at that port with 
ships not in distress. 

Rule X. — Oonteibutoev Values. 

The contribution to a general average shall be 
made upon the actual values of the property at the 
termination of the adventure, to which shall be 
added the amount made good as general average for 
property sacrificed, deduction being made from the 
shipowner’s freight and passage money at risk, of 
such port-charges and crew’s wages as would not 
have been incurred had the ship and cargo been 
totally lost at the date of the general average act or 
sacrifice, deduction being also made from the value of 
the property of all charges incurred in respect thereof 
subsequently to the arising of the claim to general 
average. 
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Rule SI.— Loss oe Feeight 

In every case in whicli a sacrifice of cargo is made 
good as general average, tlie loss of freight (if any), 
■which IS caused by such loss of cargo, shall likewise 
be so made good. 

Rule XII.—Amount to be made good eoe Cargo. 

The value to be allowed for goods sacnficed shall 
be that value which the owner would have received 
if such goods had not been sacrificed 

In the report of the majority of a special committee 
appointed by the New York Chamber of Commerce 
to consider and report in reference to the adoption 
of the York- Antwerp Rules, it was remarked — 

“ These Rules, twelve in number, cover and apply 
to but a small proportion of the rules required 
to be settled in order to estabhsh uniformity.*’ 
It may be stated that not one-third of the questions 
which arise in the adjustment of average losses are 
covered by the proposed rules, so that even if 
universally adopted, there would still esist almost as 
great a difference in practice as now prevails, and 
many cases would arise where, for a portion of the 
items, the adjuster would be compelled to adhere to 
these rules; and, as to others, claim that the American 
law governed. At least a doubt may be suggested 
whether this latter application of American law 
really follows as a matter of course , and whether 

items not embraced in these rules would not be 
39 
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thereby rejected altogether from general average. 
The general average having to be settled according 
to York- Antwerp Eules, if the claimed items are not 
eihhraced in such rules, then it would seem to follow 
logically that they could not be deemed general 
average at all. At least the doubt is unquestioned, 
and htigation only could settle the question. 

The following occurs in the report of the minority 
of the Special Committee appointed by the New York 
Chamber of Commerce . — 

“ The mode that has been recommended for 
bringing these rules into operation is the insertion 
in bills of lading and charter-parties of the following 
clause : ‘ General average, if any, payable according 
to York and Antwerp Rules ’ As it has been thought 
by some that this might be construed to limit general 
average to such cases as are provided for by these 
twelve rules, it may be well, in order to allay any snch 
apprehensions — whether well-founded or not — to add 
to the clause the words ‘ so far as applicable. ’ ” 

It would thus appear that the authors of the 
abovonamed reports are certainly of^ opinion that the 
York- Antwerp Eules do not provide for all cases of 
general average, and they also express a doubt as to 
whether the clause to pay general average according 
to York-Autwerp Rules, may not be construed to 
limit claims for general average to such cases only as 
are provided for by tliese rules. 

Lien That the shipowner, and the master, as his agent, 
have a lien on the goods carried in their ship for the 
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freight, IS a proposition which appears never to have 
been disputed.' 

The lien of the owners is as perfect for the hire of 
the vessel stipulated m the charter-party, as it is 
for the freight stipulated in the bill of lading. In 
both cases the claim is privileged m the same degree 
and to the same extent. ^ 

As long as the goods remain m the possession of 
the master, the shipowners, and their agent, the 
master, has a hen on them at common law, not only 
for freight due, but also for general average, and this 
hen IS given to the master without any provision for 
it being made either m the bill of lading or other- 
wise, and they cannot be compelled to part with the 
goods until such freight be paid ^ 

The essential foundation of the right of lieu is 
possession The right of retaining possession of the 
cargo until the freight of the ship was discharged, 
appears to have been allowed to the master by most 
of the maritime codes of Europe, and according to 
the principle by which all hens by the common law 
are regulated, if the master once voluntarily part 
with the possession of the goods out of his own or 
his agent’s hands, he loses his hen upon them, and 
cannot afterwards reclaim them.^ 

The captain or master may, it is true, exercise, as 

1 Parsons on Sh , toI 1, p 171 a 2. 

® The cargo ox Galam, 33 L J Adm 97 ^ Sodergren v Plight, 6 
East, Eep 622, Kiichner v Venus, 7 W R 456 

^ OroRs on Lien, pp 4 288, 289 
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agent and on behalf of the owner, a right of hen 
upon the merchandise and cargo consigned by his 
ship, for the carriage in respect thereof, for the 
owner’s rights are, as regards the carriage, co-exten- 
sive with that of a common carrier, and any part 
may be detained for the freight of all that is 
consigned to the same person, even tliough some 
part may have been previously removed into a 
lighter alongside a ship which has been sent by 
the consignee, but which the master has fastened 
to the ship’s side to prevent its final removal.' 
Such right, however, extends to the charges for 
freight only, and not to those for wharfage.^ Nor 
does it exist except in those cases where the master 
of the vessel has a power to receive the freight He 
has no prospective hen thereupon, so as to insist upon 
payment to himself instead of to the owner, although 
a payment to him m the absence of any notice by tbe 
owner to the charterer to withhold it, will be a good 
and valid payment ® 

In England, if goods are placed in the West India 
or East India Company’s Dock warehouses, the ship 
master may give notice to those bodies to detain 
them until the freight be paid.* 

Section 68, 25 and 26 Vict , c. 63, provides that, 

^ Ward 11 Felton, iBasfc Eep 507 , Sodeigren v Fliglit, cited in 
Hanson?; Meyei, 6East Eep 622, Ang on Cai , s 370 
^ Bishop y Waie, SCamp 360 
Atkinson n Cotesworth, 3 B (Sr C 649 
^ Faith ?? The East India Co , 4 B & Aid 630 , Hoincastle t 
Farran, 3 B & Aid 497 
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“ if the shipowner gives to the warehouse owner 
notice in writing that the goods are to remain subject 
to a lien for freight or other charges payable to the 
shipowner to an amount to be mentioned in such 
notice, the goods so landed shall, in the hands of the 
warehouse owner, continue liable to the same hen, 
if any, for such charges as they were subject to 
before the landing tliereof ”, and under this section it 
has berm held, tliat a master who wilfully inserts 
m a notice a sum in excess of that for which he 
lias a lien, is guilty of a wrongful detention of goods, 
and is liable m an action for a breach of duty ^ 

In bags of linseed,- the Court held that the lien of 
a vessel for freight depends upon possession, and is 
lost by delivery , but this important qualification of 
the rule is stated "It is frequently understood 
between the parties, that transferring the goods from 
the ship to the warehouses shall not be regarded 
as a waiver of the hen, and that the shipowner 
reserves the right to proceed in hem, to enforce it, 
if the freight is not paid , and if it appears by the 
evidence that such an understanding did exist 
between the parties, before or at the time the cargo 
was placed m the hands of the consignee, or if such 
an understanding is plainly to be inferred from the 
established local usage of the port, a court of 
Admiralty will regard the transaction as a deposit of 
the goods, for the time, m the warehouse, and not as 

1 Wilhelm Miedbrodt v Jamee FitzSimon, 14 L J Adm 26 

^ Black, 108 
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an absolute delivery ; and on that ground will consider 
tbe shipowner as still constructively in possession, so 
far as to preserve his lien and his remedy m 

Where goods are not required to be landed at any 
particular dock, and the common practice is to land 
them at a public wharf, and direct the wharfinger not 
to part with them until the charges upon them are 
paid, in such case the wharfinger becomes the ship- 
master’s agent, and the goods remain constructively 
in the possession of the latter.'^ 

Wher ea ship is chartered, but the shipowner and 
master are still legally in possession of it, they have 
a hen against the charterer, and all persons claiming 
through him, on all goods shipped by the charterer for 
the sum which is to be paid for the hire of the ship , 
such possession is necessary, for a peison who has 
not in law the possession of the goods, cannot have 
a hen on them'’ unless such right has been reserved 
by express agreement in the bill of lading or 
otherwise.* 

If the ship is disabled, or the voyage is abandoned 
by the master without transhipping the goods as 
agent of the shipowner, or forwarding the same to 
their destination, freight not having been earned, 
there will be no lien on the goods. 


^ Aug on Cai , note to sec. 370 
^ Aiig on Oai , sec 372 

SavilletJ Cainpion, 2 B. & Aid 503, Tate i Meek, 8 Taunt 280 
^ Small Moates, 9 Bing 574 , Faith t? Bast India Co , 4 B ^ 
Aid 630 
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A sum of money payable m advance, tbougb. 
descnbed in tbe bill of lading as freight, does not 
acquire its legal cliaracter, nor do itb legal incidents 
attach to it, nor has the master any hen on the 
goods for such sum.' 

Neither can any hen be claimed if the shipowner 
stipulates that the freight shall not be paid until 
after the delivery of the cargo.' 

If the goods, even of the same owner, are sent 
m the same ship, under different contracts to carry, 
with a different terminus in each, no lien attaches for 
freight under one contract upon goods shipped under 
the other. ^ 

Where a master, in order to preserve cargo, takes 
measures such as a wise and prudent man would 
think most conducive to the benefit of allconcerned,he 
has a lion on the cargo for the expenses so incurred.^ 
In the absence of express agreement, the shipowner 
and master have no hen on the goods for demurrage,® 
or for wiiarfage,® or for pilotage or port charges,^ or 
for unliquidated damages for short loading, which 
' have been contracted for in the charter-party, under 

1 Kiitimei tJ Venus, 12 Moo P C (J 361, 7 W E 456, How v 
Kmlrnti,!! Moo P C C 21 , 6 \7 E 139, Blakeyv Di\on, 2 
B A. P 321 

^ Fobiei Colby, 28 L J Ux 81 
* Ang on Cat , s J? I 
^ Thacaigo ex A.is’os U L 5 Adm 19 
Phillips V Eodio, 15 East Eep, 547, Giay?; Can, Law E b 
Q B 537, ID L J Q B 257 
^ Bishop V Waic, o Camp 360 
^ Eaibh V East India Co , 1 B & Aid. 630 

<» 

4 
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the term dead freight^ ; or for unhquidated damages 
m respect of breaches of covenants contained in the 
charter-party*^ , and no special lien can be claimed by 
usage, unless both parties to the agreement were 
cognizant of the usage when the agreement was 
entered into ^ 

Even if the charter-party gives to the shipowner a 
hen on each part of the cargo for the whole freight, 
or a hen on the goods with regard to the alleged 
dead freight, demurrage, and damage in the nature 
of demurrage, such an obligation cannot be imposed 
upon the owners and consignees of the goods under 
the bill of lading, unless such liability be clearly 
imposed by plain words m the bill of lading. ^ 

The master, when he signs the bill of lading, 
binds bimself to deliver the goods to the holder of 
that document. As a general rule, a master is not 
bound to unload except on production of the bill of 
lading, for if the goods should get into the possession 
of a third person, who should lefuse to deliver them 
up, the master would be responsible Therefore, if 
the bill of lading is not forthcoming, the master 
18, lu general, justified m refusing to deliver up 
the goods, because the holder of the bill of lading 
may come forward and say that he is entitled, and 

^ Gray v Can, Law E 6 Q B 523 , McLean v Fleming, Law E 
2 H L 128 

* Faitli V East India Co , 4 B & Aid 630 , Ang on Oar , s 383 
^ Eircliner v Venus, 12 Moo P C C 361 , 6 W E 456 
^ SmitE V Sievelsmg, 24! L J Q B 257 , s c 1 El & B1 946, 5 

El &B1 589 
# 
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consequently the master has a right to say, “ I am not 
bound to unload unless I am secure from the claim 
of the holder of the bill of lading.”^ 

Where the defendants chartered a vessel of the 
plaintiflTs, and thirty-five running days were to be 
allowed for landing and discharging, and ten days 
more on demurrage, at £5 a day. The defendant’s 
factors abroad, under a contract, put a cargo on board, 
and the master signed bills of lading makingthe goods 
deliverable to order or assigns, he or they paying 
freight as per charter-party. The defendants refused 
to accept a bill of exchange for the price of the 
goods, on the ground that the goods were not 
according to contract, and the factor’s agents, in 
consequence, retained the bill of lading. When the 
lessel arrived, eight lay days remained for the 
discharge. The defendants informed the master 
of the dispute respecting the cargo, and stated that 
to prevent delay of the ship, they were ready to 
receive the cargo for whom it might concern. The 
factor’s agent gave the master notice not to deliver 
the cargo, except on the production of the bill of 
hiding, stating that it wouldnot be produced until they 
received advices from abroad, and suggested the 
discharge ofthe cargo at some respectable house other 
than the defendant’s. On the last of the demurrage 
days, the factor’s agents produced the bill of lading 
and received the cargo, which took seven days to 

’■ The cargo o\ Argos, 42 L J Adai 49 , Eiiclisen y, Baikwoith, 
48 L J Ex 95, aKurl. & 601, 891 , 5 Jur N. S 51 

40 
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deliver. Held, that there was nothing in this case to 
interfere with the ordinary right of the master to 
refuse to deliver the goods without the production of 
the bill of lading, and the defendants were liable for 
the detention of the ship during the demurrage days, 
and for the few days beyond them that it took to 
unload.^ 

If, after the master has signed a bill of lading for 
goods, he ventures to deliver them, without receiving 
the bill of lading from the proper holder or indorsee 
of the same, according to its tenor, or an indemnity, 
be may become answerable for the cargo to a horn 
Jicle holder of the bill of lading for yalue.^ 

The general rule applicable to carriers and other 
persons contracting to deliver goods, is that a personal 
delivery is necessary. But this rule does not apply 
to the case of ships . the usages of trade having 
constituted a delivery on the wharf with notice to 
the consignee sufficient. The delivery must be on a 
wharf which is suitable for the cargo which is to 
be placed upon it, if, then, the goods are injured 
in consequence of the insufficiency of the wharf, 
the vessel is liable as if no delivery had taken 
place.® 

But the master has no right to land the goods at a 
wharf if the consignee is ready and willing to accept 


^ EnchseiitJ Barkwoitb, 28 L J Ex 95 
“ Nathan V G-ilebj 5 Taunt 558 

Hyde^J Trent and Meisey Nay Co , 6 T E. 389, Parsons on 
Sh,vol 1,222 
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delivery according to the terms of the bill of lading, 
and requests the master to deliver to himself, and not 
to land the goods at a wharf, although the vessel be 
moored agamst it. The master will be hable to an 
action if, under such circumstances, he land the 
goods on the wharf.’' 

The bill of lading remains in force so long as com- 
plete delivery and possession have not been given, to 
some person having the right to claim it. 

As the hona fide parting with the bill of lading, 
while the goods are at sea, be it one bill out of a set of 
three, or be it one bill alone, is a parting with the 
ownership of the goods, it follows, that it is the duty 
of the master to deliver the goods to the Iona fide 
transferree and the holder of the first bill of la ding, ^ 
under a proper indorsement of the bill of lading, ^ m 
accordance with the terms of the bill of lading, 
on payment of the freight and of any other charges 
which the master is entitled to make.^ 

But it may happen that the consignor of the goods, 
for wbch the master has signed bills of lading, 
has indorsed one bill of lading to one person, and 
another bill of lading of the same goods to another 
person. 

This did happen in one reported case/ where the 

1 Syeds v Hay, 4 T K 260 

^ Barber v Meyersfcein, Law R 4 H L 32S 
Kay on Sh , vol I,, 341 

^ Ibid 

® Pearon v Bowers, 1 H Blkst. 364 , cited in Lickbairow « 
Mason, 1 Sm L C 5 edit 705 
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consignor indorsed one of the hills of lading to the 
vendee of the goods, and another to his own partner, 
with instructions to present it in case the vendee was 
not solvent. On the arrival of the vessel, the consig- 
nor’s partner presented his bill of lading, and at tie 
same time an indorsee for value of the other bill of 
lading presented his bill. The master delivered tie 
cargo to the consignor’s partner, and it was held, that 
he was justified in doing so, as the master is only 
bound, when both bills are presented at the same 
time, to deliver the goods upon one of the bills of 
lading, and by the usage of trade, he is not bound to 
inquire into the comparative merits of claims under 
different bills of lading, but only to deliver the goods 
upon one of the bills of lading. 

Therefore, where several bills of lading have been 
made out and forwarded to several consignees, it 
follows, that the master is justified in delivering the 
goods to the holder of the first bill of lading which 
IS presented to him, if, at the time of such delivery, 
he had not received any notice of a prior deahng with 
the bill of lading.^ 

But, if the master had notice or knowledge, before 
he delivered, who was the first person, who for value 
had got the transfer of a bill of lading of the goods, 
it would be his duty to deliver them to such person, 
inasmuch as the property of the goods is m him, 

1 The Tigress, 32 L J Adm.97,s c B &L 38, Barber « Meyer- 
stern, 86 L J C P. 48 , s. c 38 L J 0 P 187 , Greenway v Pisher, 
1 Car & P.192 
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altliouglL Hs bill of lading may be only one of a set 
of three bills. ^ 

It IS only when the master has no notice of the first 
dealing 171111 the bill of lading, that he is justified in 
delivering to the holder of either of the other after- 
acquired bills.^ 

In the case of conflicting claims, the master, before 
he parts with the goods, should take care to require 
an indemnity. 

If, before the master has delivered the goods, the 
vendor claims to stop in transitu and to forbid the 
delivery, the master is not entitled to retain the 
custody of the goods until he ascertains who is 
entitled to the delivery, but he must deliver them to 
the vendor.® 

The vendor exercises his right of stoppage in 
transitu at his own peril. It is the duty of the 
master to give effect to that right, by giving up the 
goods to the vendor, so soon as the master is satisfied 
that it is the vendor who claims the goods, unless, 
indeed, the master is aware of some legal defeasance 
of the vendor’s claim. It is not necessary for the 
vendor to prove to the master that he (the vendor) 
lias a right to stop the goods.* 

The master may sometimes suffer from an inno- 
cent mistake, but he can always protect himself by 

1 Caldwell u Ball, 1 T R 217 

2 Barber « Meyersfcem, Law E 4 H L. 33^, 

The Tigres^j 32 L J Adm 97 

Ihxd 
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requiring an indemnity from the person to whom he 
delivers, or by filing an interpleader in Chancery, to 
try who is entitled to the delivery of the goods. This 
step it IS his duty to take if he have any doubt. ^ 
Where goods have been deposited by the master of 
a vessel with a whaif or warehouseman, under the 
provisions of 25 and 26 Yict., c, 63, sec. 68, with a 
stop for freight, the only authority conferred upon 
the wharf or warehouseman by the master is, to 
detain the goods until payment of the freight, and 
then to deliver them to the owner of the bill of lading. 
Upon the release of freight the interest and duty of 
the master ceases, and the wharf or warehouseman 
becomes either a simple agent for the holders of 
the bill of lading, or mere bailees of the parties who 
enter the goods with them, and they should in all 
cases where there is any doubt as to who is the 
proprietor of the goods — for instance, when the holder 
of the goods presents the bill of lading and demands 
delivery of the goods, either to require the first of the 
set of the bills of lading to be produced, or to take an 
indemnity ; otherwise they may be liable to the lorn 
jide holder of the first of the set for a conversion of 
the goods. 

Thus, where the plaintiffs advanced a sum of 
money to 0. and Co. upon the secunty of certain 
goods shipped for London, of which 0. and Co. 
were the consignees and owners. A bill of lading 
representing the goods was indorsed and delivered to 


^ Kay on Sli , vol 1, 346 
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tlieplamtiflfe by 0. and Co. as collateral security for 
tliG goods. Tbe bill, so indorsed and delivered, bad 
been signed by tbe master of tbe sbip in a set of three, 
each of wbiob was marked “ First,*’ “ Second,” 
“ Third,” making the goods deliverable to “ 0. and 
Co., or their assigns.” Freight was made payable 
m London, and the bills of lading contained the usual 
clause, “the one of which bills being accomplished, 
the rest to stand void ” It was the First” of the 
set which was transferred to the plaintiffs by 0. and 
Co,, and it was the only one which they ever 
indorsed. On the same day that the ship arrived in 
London, 0 and Co. made entry of the goods on board 
which were consigned to them, and these goods were 
landed and placed in the custody of the defendants 
in their warehouses The following day the master 
lodged with the defendants a notice, directing them 
to detain the cargo until the freight should be paid. 
Two days later, 0. and Co produced to the defendants 
the “Second” part of the set of three of the 
bills of lading of the goods in question, and the 
defendants then entered C. and Co. in their books as 
the proprietors of the goods. Subsequently, the stop 
for freight was removed, and the defendants delivered 
the goods to third parties under delivery orders signed 
by “ C. and Co.,*' and lodged by them with the 
defendants. These orders and deliveries were made 
entirely without the knowledge of the plaintiffs In 
an action by the plaintiffs against the defendants to 
recover the value of the goods represented by the bill 
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of lading, of wtiicli fclie plaintiffs were the horn fido 
indorsees and holders for value —Held, that the 
plaintiffs were entitled to judgment on the ground 
that whatever the rights and obligations of the 
master of the ship might have been, so long as 
the goods were still in her hold, the only authority 
conferred upon the defendants by the master was 
to detain until payment of freight, and then to 
deliver to the holder of the bill of ladmg, and 
that, accordingly, upon the release of freight, the 
defendants became either agents for the holder of the 
bill of lading (in which case they were only authorized 
to deliver to the plaintiffs) or warehousemen, 
who, as such, had been guilty of a conversion in 
delivering the goods upon the order of 0, and Oo. 
to third parties, to sell or use for their own 
benefits 

A right and true delivery of goods, according to 
bills of lading in the common form, means m law a 
dehvery of the entire number of chests or packages, 
without reference to the condition of their contents 
at the time of their being landed ; damage thereto, 
although occasioned by the default and negligence of 
the master and crew, being no answer to a demand 
for freight, but only subject of a cross action for 
damages.*^ 


^ Grlynn, Mills, Cmne, & Oo o The Basil feWest India Dock Co , 
4i9L J Q B 303 

® DaTidaon c Gw}'nno,12Bagt.Eep. 381, 393, Shields c. Davis, 6 
Taunt. 65’, MoLach on 8h. 436. 
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Speaking of a delivery that -would satisfy and 
exhaust the bill of lading, Willes, J., says, “ There 
can be no complete delivery of goods until they are 
placed under the dominion and control of the person 
•who IS to receive them.’’^ It is in this sense that 
delivery is used here. The manner of delivering the 
goods, and consequently the period at which the 
responsibdifcy of the master and owners will cease, 
depends upon the custom of particular places, and 
the usage of particular trades. 2 

Delivering cargo is as much the duty of the 
shipowner and master as of the merchant; and 
consequently, if there is no stipulation respecting it 
in the charter-party, the law implies that each party 
shall use reasonable diligence in performing his 
part of the delivery at the port of discharge the 
merchant is to be ready to receive in the usual 
manner, and the shipowner, by his master and crew, 
to deliver m the usual manner." In such case there 
is no implied contract that the discharge of the cargo 
shall be performed in the time usually taken at the 
port.^ 

If the shipowner agrees to deliver at a named port, 
no part of the port being expressly named for 
discharging, there can be no doubt that under usual 

^ Meyerstem « Barber, Law R 2 0 P 50 

“ Gatliffei) Bourne, 7L J 0 P, 172, Petrooochmo » Botfc, 43 L 
J 0 P 214 

’ Bord V Ooteaworth, Law E 4 Q. B, 184 , s c. Law E 5 
Q.B 646 
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ciroumstanceSs the ship ought to he brought to the 
place m the port^ where cargo such as she carries is 
ordinarily discharged. But what is a compliance 
with the shipowner’s contract to deliver in the named 
port, must always depend on, and vary with, the 
existing state of things in the port.^ 

Thus, where a cargo of pit-props was shipped to 
be unladen at Sunderland, “ at the usual place of 
discharge, and according to the custom of the port”, 
on arriving at S., the vessel at once proceeded to 
the South Dock, and was being moored there, when 
the consignees’ agent directed 'the master to lemove 
her to the Gill Dock, which the master refused to 
do. Both docks were usual and customary places of 
discharge. Held, that the master was not bound to 
he m the river waiting for instructions, and was 
justified in at once mooring m the South Dock, but 
that havingreceived instructions to disohargehis cargo 
in the Gill Dock, he was bound to obey them.® 

The manner of delivering the goods, and conse- 
quently the period at which the responsibility of the 
master and owners will cease, depends upon the prac- 
tice and custom usually observed in the port or 
place of delivery.^' 

The delivery of goods under a bill of lading, whero 
such delivery is not expressly m accordance with the 

^ Cargo ex Argos, La^w E 5 P 0 157 
> The Pelix, 37 L J Adm 48 

® Gafjliffe V Bowne, 4 Bing N. 0 314 , Syeds v. Hay, 4 T R 2 60 , 
KayonShiPp 350,351 
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terms of the bill of lading, must be a delivery accord- 
ing to the practice and cnstom usually observed m 
the port and place of delivery. An issue raised upon 
an allegation of such a mode of delivery would accom- 
modate itself to the facts of each particular case; and 
would let in every species of excuse from the strict 
and literal comphance with the precise terms of the 
bill of lading, which must necessarily be allowed to 
prevail with reference to the means and accommoda- 
tion for landing goods at different places ; the time of 
the arrival and departure of the vessel, the state of the 
tide and wind ; interruptions from accidental causes ; 
and all the other circumstances which belong to each 
particular port or place of delivery. ‘ 

In New York it has been held that landing goods 
at a proper time, and upon a proper pier, with notice 
to the owners, is equivalent to a delivery , after which 
the owners take all risks except those which proceed 
from the ship herself. Where the master of a vessel, 
under an ordinary bill of lading, on arrival at New 
York, proceeded to land the cargo on to a pier which 
was sufidoient for it if the cargo had been properly 
discharged upon it, giving notice thereof to the 
consignee After the goods were discharged, the 
ship employed a watchman to watch them on the 
pier, but at the expense of the consignees. While 
a part of the goods remained on the pier, the ship 
so overloaded it with other goods that it gave 

1 Gatliffe « Bourne, 7L J 0 P 172, Petioooohjno t>. Bott, 43 
L J 0 P 217 
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wav and these goods were thrown into the water 
and damaged. The master was held liable, as the 
damage was caused by his negligent act, and as that 
was done in the ordinary discharge of his duty as 
master, the ship was liable for the damage. ^ 

The quantity to be delivered per diem depends, 
first upon the terms of the agreement , secondly, in 
the absence of any stipulation as to output, upon the 
indisputable custom of the port ; and thirdly, where 
no usage exists, upon reasonable dispatch. The rate 
nf discharee should be such a reasonable quantity as 
might be discharged and received with ordinary 
ddigence, and proper gear and vehicles. The custom 
of one port is not that of all others, m order to be 
bindmg, the custom must be reasonable and uniform. 

The old customs which took their nse when vessels 
loaded or took in cargoes m rivers, retained their 
bold until a recent period, but the necessities of the 
steam-sHppmg trade and competition, appear to have 
completely set aside the usages of the early or first 
half of the present century. The system so long in 
force with respect to lay-days has been completely 
revolutionised by free trade and steam navigation 
between them ; what might have been done in former 
years, will not suffice for the exigencies of the present 

It IS now the practice in the steam-shipping trades 
to pay for “ dispatch,” so essential is it that vessels 
should not be kept idle “ Dispatch money” is also 

1 Kennedy » Dodge, 2 A'sp Mar Law Ca 565 
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claimed by consignees, under special contracts, for 
all time saved under that allowed in the agreements 
for discharging. The shipowner and the merchants 
have thus separate reasons for giving the quickest 
possible dispatch. 

The stipulation in a bill of lading, “ That claims for ciamsfor 
short delivery, if any, as well as every and all other mSo 
claim or claims whatsoever against the vessel, must witkn a 
be made within three months from the date of this 
bill of lading at the port of 0. and at no other port , 
and no such claim or claims will be entertamed or 
admitted, unless supported by certificates signed 
by the commander of the vessel before leaving the 
port of discharge,” is a condition precedent to the 
institution of an action at the port of discharge, or 
elsewhere, for the recovery of damages for short 
delivery, or non-delivery , or for injury to the cargo. 

The stipulation makes it obligatory on the consignee, 
or those claiming under him, to prefer his claim, or, 
in other words, to make a demand at the port 
mdicated in the clause for payment before he can 
maintain his action for damages. 

Thus, where the bill of lading provided that the 
claim should be made at Calcutta, and an action was 
brought at Rangoon, which was the port of discharge, 
to recover damages for short delivery, but it appeared 
that no claim had been previously made at Calcutta, 
the suit was dismissed.’- 

' Makomed Ismadjee c BI SkTCoGCal W, Eep C E 
396,IbralumM:oosuine B I S. N Oo , 8Ca] ¥ Eep C B 35 
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The clause as to the period within which the claim 
for any loss or damage is to be preferred varies m 
different bills of lading; m some it is provided as 
above that » the claim must be made within three 
months of the date of the biil of lading” ; in others 
‘‘ within one month after the delivery of any portion 
of the goods entered in the bill of lading ” whilst 
some stipulate that “the claim must be made before 

the goods are removed.” , ^ ^ 

tL consideration of the legality and validity of 
this clause came before the courts for tho first time m 
1876, in the case of Moore v. Harris, ^ which was 
an appeal to the Privy Council from a judgment of 
the Court of Queen’s Bench m Lower Canada, 
conaming a judgment of the Supenoi Court, m 
which the appeUants were plaintiffs and tho respond, 
ent was defendant. 

The &otB of this case were as follows : the 
appellants, whowere merchants m Toronto, hrongh 
the action against the respondent, the owner of the 
steam-ship ■ Wway,” one of a h™ of stemem 
between London and Montreal, for the value of the 

damage alleged to have been done f 
of tea on the voyage from London to Montreal. By 
the hill of lading signed in London by the masters 
agent on the 12th of April 1870, the 806 packages 
were “ to be dehvered fi-om the ship’s deck, when 
the ship’s responsibihty shall cease, at the port of 
Montreal, unto the Grand Trunk Radway Company, 


1 46 L J. 0 P S5 
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and by them to be forwarded thence, per railway, 
to the station nearest to Toronto, and at the aforesaid 
station delivered to Messrs. Charles Moore & Co. 
or to their assigns ” The esception containeda long 
list of special risks, besides general perils of the sea, 
whether arising from negligence or otherwise. The 
instrument also pontamed the following' condition, 
upon the last clause of which the material question 
arose 

“No damage that can be insured against will 
he paid for, nor will any claim whatever be admitted 
unless made before the goods ai'e removed.” The 
case of the plaintiffs, as stated, was that during 
the voyage the tea “had become impregnated and 
affected with the odour and taste of chloride of 
lime and other injurious substances,” and that the 
damage so occasioned was not within any of the 
exceptions of the bill of lading. The defence was, 
first, that the tea was not damaged on board the 
ship; and if it was, that m one way of accounting 
for it, the injury was within the excepted risks ; 
and, secondly, that “ the claim was barred by the 
delay which occurred in making it.” The evidence 
I for the plaintiffs was to the effect that, during 

; the voyage, scarlet fever broke out among the 

* steerage passengers, and under the advice of the 
surgeon, chloride 'of lime and carbohe aoid were 
I employed as disinfectants. That the chloride was 

I thrown in large quantities about the fore cabin and 

other parts of the ship occupied by the passengers, 
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and carbolic acid sometimes used in tbe same places, 
appears to bave been satisfactorily proved. The 
plaintiffs’ packages, and packages of tea belonging to 
other consignees, were stowed in the hold under this 
cabin, and the passengers’ trunks were in a place 
near them. The passengers, it was said, suffered 
greatly during the voyage from the. smell of the dis- 
infectants, and when their trunks were opened on 
shore, the clothes contained in them were found to 
be strongly impregnated with the same odour. The 
ship arrived at Montreal on the 2nd or 3rd of May, 
having sailed from London on the 14th of April. 
There were in all 4,000 or 5,000 packages of tea on 
board, dispersed in various parts of the ship The 
plaintiffs’ tea was landed with the others, and all 
were placed in shipping sheds, where they were 
sorted and then taken to the freight sheds of the 
Grrand Trunk Eailway Company. From thence they 
were carried by railway to Toronto, and deposited 
in the Eailway Company’s bonded warehouses there 
After lying a day or two in these warehouses, the 
packages were carried in the Eailway Company’s 
waggons to the plaintiffs’ own warehouse. The 
unloading of the ship occupied several days, and 
the plaintiffs’ packages were forwarded m three 
lots. 

These lots were removed from the shipping sheds 
to the railway freight sheds in Montreal on the 6th, 
9th, and 12th of May, and were respectively delivered 
at the plaintiffs’ warehouse jn Toronto on the 13th, 
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and I7fcli May. Much evidence was given as 
to the storing and transport of the packages after 
they left the ship, to exclude the supposition that 
they were damaged in their transit from the ship to 
the plaintiffs’ warehouse. It appeared that upon the 
arrival of some of the packages at the plaintiffs’ 
warehouse, their shipping clerk and foreman perceived 
a peculiar smell m them, and called the attention of 
the cartmen to it. 

On the 18th May the plaintiffs called in four persons, 
Viz., two grocers, a merchant, and a tea broker, to 
examine the tea, and obtained from them the 
following report: “ We find the entire lot damaged and 
unmerchantable. The damage appears to have been 
caused by chloride of lime, or some other chemical 
We find the packages impregnated with the odour, as 
also the contents.” On the 27th of May another survey 
of the tea was held for the purpose of obtaining a 
return of duty, and the surveyors then called in, 
reported damage to the extent of nmety-nme per 
cent. No notice whatever of the damage or of these 
surveys was given to the captain or agent of the 
ship until the 30th of May, when the solicitors of the 
plaintiffs wrote to Mr. Shaw, the agent for the ship 
at Montreal, informing him that “ the tea upon its 
arrival was found to have been spoiled and rendered 
almost worthless by reason of its having been 
improperly carried,” and inviting him to be present at 
a survey of the tea proposed to be held on the 9th of 

June. To this letter, which was received on the 3rd 
42 * 
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of June, no answer was returned. The survey, 
however, took place, and a report, m substance the 
same as that of the 18 th of May, was made. Other 
evidence was given by the plaintiffs, but none as to 
the condition of the tea when shipped. The defendant 
called witnesses to rebut the presumption that the 
damage was done m the ship, and among them 
stevedores and others, who were present when the 
cargo was discharged, who said that, as far as they 
observed, the floors over the hold were tight and the 
packages undamaged 

Their Lordships were of opinion that there was a 
strong prima facie case that the damage was done in 
the ship, but their decision rested entirely on the 
express condition in the bill of lading. Sir Montague 
Smith, in delivering the judgment of the'court, said' 
“ It was not, and could not, be denied that this 
condition, stringent as it is, was binding on the 
consignees , but its application to the claim in 
question was disputed It was contended that 
‘before the goods are removed,’ meant removal from 
the ship at Montreal, and not from the railway 
station at Toronto ; and that the condition applied 
only to apparent damage, and the injury sustained by 
the tea was not such damage. There is undoubtedly 
difficulty, owing to the ambiguous language and 
inconsistent provisions of the bill of lading, in deter- 
mining whether the removal referred to was that from 
the ship or the railway station. The construction 
most consistent with tl;e rest of the instrument seems 
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For the plaintiff it was insisted that the condition 
referred to the removal from the ship, and that the 
condition should be confined to claims for apparent 
damage, since there was little opportunity for 
examination on a delivery from the ship’s side, and 
that it would be unreasonable to suppose the parties 
intended it to apply to claims other than for such 
damage Supposing, however, removal from the ship 
was meant, that construction would not, in their 
Lordships’ view, materially assist the contention, 
for in that case the Eailway Company would be the 
agents of the plaintiffs to receive the goods from 
the ship, and if the plaintiffs, who had come under 
this stringent condition, were not content to leave the 
examination of the packages to the officers of the 
company, they should have taken care to employ a 
competent agent for that purpose. There were ship- 
ping sheds on the wharf alongside the ship in which 
the packages on being landed were placed, and where 
the goods remained in charge of the agents of the 
ship, who sorted and afterwards delivered them to 
the Railway Company’s servants. There is no reason 
for supposing that opportunity would not have been 
afforded in these sheds for inspecting and examining 
the packages The principal contention on behalf of 
the plaintiffs was that, whichsoever was the place of 
removal referred to, the condition should be confined 
to apparent damage. Now, its language is plain, and 
without any ambiguity. The first branch of it, ‘no 
damage that can be insured against will be paid for,’ 
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responsibility of the shipowner inserted in the body 
of this bill of lading. Certainly, no reasons for nar- 
rowing the scope of the condition can be gathered 
from the general tenor of the instrument, winch is 
manifestly framed throughout with a view to exempt 
the shipowner (as far as could be foreseen) from 
habihty for damage. It may be that this has been 
done to an unreasonable extent, but the plaintiffs 
are merchants and men of business, and cannot be 
reheyed from an improvident contract, if it really 
be improvident.” 

As already pointed out, a bill of lading is evidence 
against the master or owner of the ship, both of the 
reception of the goods described in it, and also of any 
material fact stated m the bill of lading respecting 
the quantity, the quality, the condition, or any other 
element in the description of the goods. 

But where a person signs the bill of lading with 
this qualification, “weight, contents, and value 
unknown,” he merely means to say that the weight is 
represented to him to be so much, and that he has 
himself no knowledge of the matter. The insertion 
of the weight m the margin, and the calculation of 
freight upon it, does not carry the matter any 
further. 

Thus, where a bill of lading was signed for 
manganese, shipped m bulk and not weighed at the 
time of shipment, which described the manganese as 
of a certain weight, but contained in print the words 
“ weight, contents, and value unknown,” The whole 
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of the manganese shipped was, on arrival of the ship, 
delivered to the plaintifp, but was found to be short 
of the weight state d in the bill . In an action brought 
by the plamtiif to recover damages for non-delivery 
of the full weight, it was held, that the printed words 
controlled the statement of weight in the bill of 
lading.^ 

So where a bill of lading purported to be for 
50 tons of coals, and contained a printed clause 
“ weight, contents, and value unknown,” and similar 
words written above the signature of the master, it 
was held this did not amount to an admission by the 
master that he had received 50 tons of coal on board.® 

And where a master signed bills of lading for 701 
tons of cattle bones, with the condition “weight and 
contents unknown,” and on arrival at Aberdeen there 
yrere but 386 tons on board, being 210 tons short of 
what she could have carried. The holders of the bill 
of lading demanded delivery of the quantity specified 
thorem; the captain, on the other hand, offered to 
deliver the actual cargo on board, which he said was 
all that he had got, but on condition of receiving 
real freight for the 386 tons, and dead freight for the 
210 tons, and adduced evidence to show he had 
delivered all the bones he had received. The House 
of Lords held that “ the bills of lading signed by the 
master were pnma facie evidence that the quantities 
of bones mentioned in them had been received on 

1 Jos&el V, Bath, Law E 2 267 

» W Fitol & Co e. J. S. Caatlc, 9 Bom H. U Eep 321. 
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board,” and tbat “tbongli tbe master bad no 
authority to sign bills of lading for a greater 
quantity of goods than is actually put on board, yet, 
as it IS not to be presumed that he has exceeded his 
duty, his signature to the bills of lading is sufficient 
evidence of the truth of the contents to throw upon 
the shipowner the onus of falsifying them, and proving 
that he received a less quantity of goods to carry 
than is thus acknowledged by his agent. And the 
shipowner having satisfactorily rebutted this pre. 
sumption by evidence, was held entitled to recover 
both his real and dead freight.”^ 

Where a closed package was shipped at Boulogne 
for London, and in the bill of lading presented to 
the master for signature the goods were described 
as ” linen ” and the master asked no questions, but 
stamped on the bill the words “value, weight, and 
contents unknown,” and signed it ; on the arrival of 
the ship, it was found that the package had been 
tampered with, and two out of seven pieces of 
silk broad stuff, the real contents of the package, 
abstracted. On the matter coming before the Court 
of Common Pleas to enter a non-suit on the ground 
that there was no evidence of any contract to carry 
silk goods, and that the plaintiffs were estopped from 
showing a delivery to the defendants for carriage of 
silk goods, the Court held, that the contract was 
contained in the bdl of lading, and that though the 
plaintiffs represented that the contents of the 
1 McLean v S’leming, Law R. 2 E. L. 128. 
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package were linen goods, the defendants refused to 
contract on the footing that this was absolutely so. 
The effect of this was that it was no part of the 
contract that the package contained linen, and that 
the defendants were not bound to deliyer linen goods, 
and m law and fact by the printed memorandum 
they expressly repudiated any contract as respected 
the nature of the contents of the package, and that 
the contract was to carry the package, whatever its 
contents might be. The declaration was shown to 
have been innocently made and without fraud, and 
the Court was inclined to think that if the question 
of damages had been raised, the plaintiff might not 
have been entitled to recover larger damages than 
if the goods were linen,' but this question not being 
before the Court, it was undetermined.^ 

In Clark v. Barnwell,^ where the bill of lading 
contained the usual clause that the boxes containing 
the goods were shipped in good order, “ contents 
unknown,” the Court said, “ It is obvious, there- 
fore, that the acknowledgment of the master as to 
the condition of the cases when received on board, 
extended only to the external condition of the cases, 
excluding any implication as to the quantity and 
quahty of the article, the condition of it at the time 
when received on board, or whether properly packed 
or not m boxes.” 

1 Lobeau e tbe Gen 8 H Co , 42 L. X 0 P 1. 

“ M'Canoe v The L. & N W Ry Co , 3i L J Ex 39. 

» 12 How 272. 
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The object of this memorandum is merely to 
protect the master against any mistake that might 
occur in the invoice quantity in the bill of lading, 
in case of alleged short delivery, or deterioration, 
not caused by his default. But the effect of the 
memorandum is not such as to strike out the invoice 
quantity from the bill of lading 

Thus, where a ship was chartered to carry a 
cargo of gram from. A to B. for a freight of 7s. " per 
imperial quarter delivered,” and the charter-party 
provided that “ in the event of the cargo, or any 
part thereof, being delivered in a damaged or heated 
condition, the freight shall be payable upon the 
invoice quantity taken on board, as per the bill of 
ladmg or half-freight upon the damaged or heated 
portion at the captain’s option.” Under this 
charter-party 2,368 imperial quarters were shipped 
on board at i, and the master signed a bill of 
lading with the following words written at the ' 
foot, which was proved to be usual in the gram- 
carrying trade, “ quantity and quality unknown.” 
The ship experienced bad weather, and 80 quarters 
were damaged by heating It was held, that the 
master was entitled to be paid freight as he claimed, 
on the invoice quantity taken on board, notwith- 
standing the words written at the foot of the bill ' 

The memorandum in a bill of lading “ not account- 
able for leakage,” is not restricted as to the quantity 
of leakage, and protects the shipowners, in the ab- 

^ Tully 0 . Terry, Law E 8 0 P 684 , s c 42 L J 0. P 240 
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sence of proof thai the leakage was occasioned by 
their negligence, from all loss arising from this cause. 

Thus, where 47 casks of olive oil were shipped at 
Leghorn for Inverpool, and on arrival at Liverpool 
many of the casks wore wholly or partially empty, 
causing a loss of 2,001 gallons out of about 4,888 
gallons of the oil, and that the usual percentage of 
leakage was about one per cent, only It was held, 
that the condition that the shipowners are not to bo 
accountable for leakages, does not in its ordinary 
and grammatical sense put any limit to the quantity 
of leakage, and that the memorandum in the bill of 
lading protected the shipowner as to all leakage, 
except that caused by negligence.^ 

But where certain portions of the cargo, at the end 
of the voyage, were found to have been damaged by oil, 
and the bill of lading contained an exception against 
“breakage, leakage, and damage ,” it was proved that 
there was no oil in the cargo, but that nearwliere the 
goods were stowed, there were two donkey engines, 
which were liihnoated with oil, and it was not shown 
liow the injury occurred. In an action against the 
shipowners, it was held, that the exception did not 
protect them from hability for damage accruing from 
tho negligence of their servants, but that it did shift 
the onus of proof, and that it was incumbent npon the 
plaintijSEs to prove affirmatively the negligence of the 
defendants’ servants.s 

^ TIio Helene, Law E 1 P 0 231 

» Czeolic The Gen S N Co.LawE 3C P 14. 
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The condition “weight and contents unknown” 
can only be opposed to shippers when the packages 
are delivered in the same state as that in which they 
were received. It is without effect when the pack- 
ages are not intact on delivery. Tor instance, if the 
fastenings of the bales of hides have been opened, and 
it appears that the bales on arrival contain a less 
number than when shipped, the clause will not 
protect the shipowner. 

Where a bill of lading for a bale of cloth contained 
the words “ weight and contents unknown,” it 
was held, that the carrier was not called upon to 
prove the delivery of any certain number of pieces 
of cloth m the bale. But where the bale, when 
delivered from the ship, was seen to have its 
outer ropes removed, and its outer covering out, 
and on its arrival at the store, it was found that 
its inner covering had been also cut, and a piece 
of cloth was missing, and no one of the employes 
of the ship who stowed the bale or broke it out 
was called as a witness . it was held, that it was 
incumbent on the carrier to show that the injury 
was only external.* 


^ Tho Energie, 2 A'=ip Mai Law Oa 29G 
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PART III. 


ON THE BIGHTS AND LIABILITIES OP CONSIGNORS, 
CONSIGNEES, ASSIGNEES, INDORSEES, AND 
VENDEES UNDER THE BILL OF LADING 

Bepoee tlie Statute 18 and 19 Yict., c. Ill, the 
transfer of a bill of lading did not, like that of a 
bill of exchange, confer any right on the assignee 
to sue upon the contract expressed thereby. The 
transfer of the bill of lading did no more than transfer 
the property in the goods. It did not transfer the 
contract.' 

Upon refusal to deliver the goods when they 
arrived, the transferee of the bill of lading, even 
before the 18 and 19 Vict., o 111, might sue the 
owners or the master for the wrongful conversion 
of the goods, ^ because the property in the goods was 
by the transfer of the bill of lading transferred to the 

^ Thompson v Dommy, 14 M & W 403 , s c 14 L J Ex, 320 , 
Howards Shepheid, 9 0 B 296, s c 19L J C P 248, Sanders 
0 Vanzeller, 4 Q B 260 , s o 12 L J Ex 497 , Tindall «, Taylor, 
4E1. &BI 219, s c 24L J Q. B 12 

* Haille ». Smith, IB & P 564 
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transferee, but, inasmuch as the contract contained in 
the bill of lading was not, before this Statute, trans- 
ferred or transferable to the' transferee, he could not 
mamtain an action for a breach of the contract 
contained in the bill of lading as, for instance, for 
not delivering the goods according to the contract, to 
which the transferee had not been a party. i 
This continued to be the law until the Statute 18 
and 19 Vict., c. Ill, was passed 2 
This Statute first recites the old law thus -- 
“ Whereas, by the custom of merchants, a bill of 
lading of goods, being transferable by indorsement, 
the property m the goods may thereby pass to the 
indorsee , but, nevertheless, all rights in respect of 
the contract contained in the bill of lading, continue 
in the original shipper or owner, and it is expedient 
that such rights should pass with the property * 

Be it therefore enacted as follows 
“Every consignee of goods named in a bill of 
lading, and every indorsee of a bill of lading, to whom 
the property in the goods therein mentioned shall 
pass,upon or by reason of such consignment or indorse- 
ment, shall have transferred to, and vested in him, all 
rights of suit, and be subject to the same liabilities 
in respect of such goods as if the contract contained 
m the bill of lading had been made with himself ” 

S. 2. “ -—Nothing herein contained shall prejudice 

^ Howards Sheplieid, 19 L J 0 P 248 , Thompson?; Dommy, 
14 L J Ex. 320 , Sanders ?? Vanzellei, 12 L J Ex 497 
2 KayonSh,Yol l,p 400,18 &19 Yict,c* 111 
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or affect any rigkt of stoppage in transitu, or any 
riglit to claim freight against the original shipper or 
owner, or any liability of the consignee or indorsee by 
reason or m consequence of his being such consignee 
or indorsee, or of his receipt of the goods by reason or 
m consequence of such consignment or indorsement.” 

It has been held, that under the true construction 
of the statute, it was not the indorsement of the bill 
of lading, but the vesting of the property, which gave 
to the consignee of goods the rights of the original 
shipper, with respect to the contract contained in the 
bill of ladingd 

To entitle the indorsee of a bill of lading to sue on 
the bill of lading by virtue of the 18 and 19 Vict., 
c. Ill, the circumstances under which the bill of 
lading has been indorsed must be such that tho 
property in the goods shall have passed to the 
indorsee by reason of the indorsement.'^ 

In Fox V. N'ott'^ it was held by Martin, B., that the 
words in the statute “ to whom the property in the 
goods therein mentioned shall pass,” meant an actual 
vesting of the property by bargain and sale. 

If the property^ in the goods be not transferred, 
then tho contract contained in the bill of lading is not 
transferred, either to the consignee of goods named 
m the bill, or to the indorsee of the bill.‘ 

^ The FoliXt Law B 2 277 

® The Fiecdom, Law E 3 P 0 599 
GHurl irN 637 , c 30L J Ex 259 
^ Eo\u liTott, 30L J Ex 259, Schuster D McKellai, 26 L J- 
Q B 281,TheEeIix,LawE 2 Adm 277. 
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But; if tte property m the goods named in a bill of 
lading 13 in the consignor, and if he, by consignment 
or by indorsement and delivery of a bill of lading, 
transfer to the consignee, or indorsee, the property 
in the goods, he does with it, by virtue of the Act, 
transfer also the contract and all his rights and 
liabilities under the bill of lading, except his liabihty 
for freight/ 

If there is no transfer of the property in the goods, 
the consignee cannot transfer his liability to pay 
freight except with the shipowner’s or master’s assent 

Thus, in one case, the consignee named in the bill 
of lading indorsed the bill before the arrival of the ^ 
ship, in the words, “ Deliver to W. and K. or order, 
looking to them for all freight, dead freight, and 
demurrage, without recourse to us.” It was admitted, 
that the property in the goods had not passed to W. 
and K., and that the consignee would have been 
liable to them for any freight paid by them. It was 
held, that it was immaterial whether such indorse- 
ment was or was not on the bill of lading, unless the 
master saw it, and that the consignee having been, 
at the time of the alleged indorsement, hable for the 
freight, and the property not having been transferred, 
the consignee remained liable, unless he could prove 
that the shipowner or the master had agreed to 
discharge him from such liability, and that such 
agreement could not be proved by merely sliowingthat 


1 Theleljx, Law R 2Adm 277, Shand c Sander&on, 28 L J 
Es 278, Foster i?. Colby 28 L* J Exi 88 
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the indorsement was on the bill when it was present- 
ed to the master, and when he delivered the cargo, 
without proving that tlie master m fact assented to it*> 
8mce the passing of the above Act, if the property 
in tlie goods passes to the indorsee of a bill of lading 
by reason of such indorsement, all the rights of the 
consignor under the contract contained in the bill of 
lading may be passed by the indorsement, and if so 
passed, are enforceable by the indorsee so long as 
the bill of lading is in force but the consignor 
himself remains always liable for the freight, unless 
the shipowners or charterers, or their master, agree 
to discharge hinr from such liability.^ 

The obvious meaning of the Statute is that the 
assignee of the bill of lading, to whom the property 
in the goods passes, shall have all the rights and bear 
all the liabilities of a contracting party, just as if the 
contract contained in the bill of lading .had been 
made with such assignee, but that if he passes on the 
bill of lading by indorsement to another, he passes on 
to such indorsees also all the rights and all the 
habihtios which the bill of lading carries with it, and 
which ho himself had. ‘ 

In order that the consignee or indorsee should be 

* Lewis 0 M’Kee, Law B 1 E\ 58 

' Short V Simpson, Law R 1 0 P 255 , The Preedom, Law R S 
P C 599 

' Smurthwaits v Willans, J1 L. J G P 215 , Lewis o M'Koe, 
Law R 4 lx 58 

Smnrthwaitc c Wilkins, 31 L J 0 P 216 , The Helene, B &L 
41 o 
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liable under this Act, he must be the holder of the 
bill of lading , but if he has assigned or indorsed the 
bill over, he is no longer liable upon the contract 
contained in the bill, but passes on to such third party 
all the rights and liabilities he himself had 
Therefore, after the indorsee of a bill of lading to 
whom the property in the goods has passed by reason 
of such indorsement, has passed it on by indorse- 
ment to another, before the delivery of the cargo, 
such indorsee does not remain liable for the freight ‘ 
Thus, where goods were shipped under an ordinary 
bill of lading, which was assigned to the defendants, 
and by them assigned over before the arrival of the 
vessel and delivery of the goods. The contention 
was, that because the assignment of the bill of lading 
passed the property m the goods to the defendants, 
they were liable, under the Statute 18 and 19 Vict., 
c. Ill, to pay freight, although they did not receive 
the goods It was argued that section 1 of the Act 
meant that because the consignor remained always 
liable for freight, and the assignee of the bill of lading 
had transferred to him by the Statute the liability of 
the consignor, such assignee was to remain liable, 
although he had passed away the goods and bill of 
lading to a third party. Erie, J., said, “The party 
who receives the cargo is considered generally to be 
liable for the freight, but that is under, an implied 
contract arising from the fact of his receiving the 
cargo, and not from the bill of lading. Now, I think 

^ SmiiiiiliwaUQ, v Wiikius, 31 L J G P 213 
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the meaning of the Statute i.?, that the assignee of 
the bill of lading who receives the cargo shall have 
all the rights and liabilities of the contracting party 
but that if he assigns the bill of lading before the 
arrival of the cargo, he parts with all such liabilities. 
The preamble of the Statute leads me 'to this 
conclusion, and the Statute enacts, in effect, that 
if the consignor assigns the bill of lading, the 
assignee shall take all the rights of the consignor. 
Then, where such assignee assigns over, does he 
still retain all the rights of the consignor^ According 
to the construction contended for, he would have a 
right to the cargo, but that he clearly has not. It 
must therefore be contended that, although by the 
assignment he has passed all rights, he nevertheless 
has retained aU liabilities a doctrine very convenient 
to shipowners, but contrary tojustice The preamble 
to the Act points to its being expedient that the 
nghts in respect of the contract should pass with the 
property, and the Act provides for the passing of the 
rights and liabilities in respect of the contract with 
the property * when, therefore, the assignee of the 
bill of lading passes the property, he passes not only 
the rights, but the liabilities also. It is said that 
because the assignee who takes the cargo under a 
bill of lading is liable for freight according to the 
terms of the bill of lading, that therefore the 
defendants are liable by a constructive taking of 
the goods. The origin of the liability at common 
law was a giving up of the hen on the cargo on an 
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undertaking by the party receiving the cargo to pay 
freight ; but I never remember any such habihty to 
pay freight being implied where the party did not 
actually receive the goods 

Morse giUg of lading are transferable by indorsement, the 

ment of n 

bill of same as ordinary bids of exchange , and it makes no 

lading 

difference whether the indorsement is to a particular 
person, or blank, or to the bearer, for the consignee 
or shipper may, as he thinks proper, fill up the name 
of any person to whom the goods are to he delivered, 
or attach any conditions to the indorsement, and 
acting in good faith, and according to the best of his 
judgment, the master is safe in making delivery to 
the holder who first produces the bill of lading, duly- 
indorsed, unless he is satisfied that the circumstances 
are such as to justify a suspicion of such holder 
having come by the bill improperly, unfairly, or 
fraudulently. 

Holder The holder or indorsee of a bill of lading for 

notice not Valuable consideration, is not affected by any 

cmdSa conditions not appearing on the face of the bill itself, 
and if he has no notice of any circumstance to 
prevent him from fairly and honestly taking the 
indorsement, as that the indorser is likely to fail and 
not pay the price in due course, the ludorsomont has 
the effect of vesting in him the right to demand 
delivery of the goods.® 

But if he knows that the indorser is insolvent, oi 

1 Smurtliwaile v Wilkins, 31 L J C P 216 
^ Jones® Jones, 10 L J Ex iSl, s c 8M (fcW 431 
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that no bill has beon accepted for the price of the 
goods, or that being accepted, it is not likely to be 
paid' , then the interposition of himself between the 
consignor and consignee, in order to assist the latter 
to disappoint the just rights and expectations of the 
former, would be an act dona in fraud of the con- 
signor’s right to stop in transitu, and would therefore 
be unavailable to the party taking an assignment of 
the bill of lading under such circumstances, and for 
such purpose. 

When there is a special or conditional indorse- 
ment as— “ deliverable to B if he accept and pay the 
accompanying draft, and, if not, then to the holder 
of the draft,” this puts the indorsee for a valuable 
consideration to inquire whether or not the condition 
has beon actually performed, and if not, he has no 
title to the goods.2 

Where the consignee of a cargo received the bill of 
lading on the day he stopped payment, and transferred 
it, being insolvent, to a person or persons whom he 
called L. & Go , and from whom, after the consignee 
had on his own petition been adjudged bankrupt, a 
third party professed to purchase it, and afterwards, 
and before the ship arrived, another firm fairly and 
lionestly bought it from the third party , and on the 
ship’s arrival the assignees in bankruptcy of the con- 
sigiipo took possession of the cargo , it was held, that 
as the evidence showed the whole transaction between 

1 CumiBgj' Blown, ^ East Bep 606 

^ Barrow t Coles, J Camp ^2 
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the consignee and L and Oo., and M. the third party, 
to be collusive and colourable, and with the design of 
defrauding the creditors of the consignee, the question 
was, whether the third party had fairly and honestly 
made his purchase/ 

When the bill of lading is taken to a named consig- 
nee, or is specially indorsed and transmitted to him 
as a security for previous advances, or to indemnify 
him against his liabilities on account of that particular 
consignment, an absolute or special property in the 
specified goods is vested in him from the time of their 
delivery on board, and the master is responsible to 
him for the safe delivery of the cargo. Thus, where 
goods were shipped, and bills of lading signed and 
transmitted to a factor, making them deliverable to 
him, and it was proved by correspondence that it 
was the intention to vest the property in the factor 
m security of previous advances : it was held, that 
the factor had a special property in the goods from 
the time of their delivery on board, and that he 
could sue the master for their non-delivery ® 

So, where the London factors of a Newcastle 
manufacturer had remonstrated with him on the state 
of his account, and he had consigned goods to them, 
specifically to meet a bill drawn on them, and trans- 
mitted them a receipt signed by the mate of the ship, 
acknowledging the goods to have been received on 
board, to be delivered to them, it was held , that the 


^ Whitmore w Lloyd, 2 P & 36 

^ Anderson v CUrk, 2 Bmg 20, 
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appropriation of these goods was complete, and that 
the shipowners were liable in not delivering them to 
the factors.* 

So, where a com merchant m Langford, who had 
been m the habit of consigning corn for sale to his 
factors in Liverpool, and obtaining their acceptances 
on the faith of such consignment, on 21st January 
obtained from the masters of two canal-boats (Fo. 604 
and Fo. 54) receipts for full cargoes of oats, as on 
board their boats, deliverable to an agent in Dubhn, 
“ in care for, and to be shipped to,” the factors in 
Liverpool , at the time, boat 604 was loaded, but no 
oats were tlieu on board boat 54 On 2nd February 
the corn merchant forwarded these receipts to the 
factors, and drew a bill on them for the value, which 
they accepted and paid, but, some days afterwards, he 
gave a pressing creditor an order on the Dublin agent 
to deliver to that creditor both the cargoes Boat 604 
had then sailed, but boat 54 was only partially loaded, 
and on their arrival m Dublin, the creditor took 
possession of both cargoes. It was held, that 
the cargo of boat 604 had vested in the factors, 
and that they could maintain an action for delivery 
of it to them , but that they could not maintain such 
action for the cargo of boat 54, since none of it was 
on board, nor otherwise specifically appropriated to 
the factors when the receipt for that boat was granted 
by the master - And where A , residing at Man- 

1 Evans » Nictol, 4 Scott N R 43 , 6, t 11 L J. C P 6 

‘‘ Bijansu Nii,4M &W 775, s. c 8L J E\. 137 
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cliebter, bought a quantity of oak-bark from B., at 
Dumfries, to be paid for lu cash, and to be shipped 
“for delivery at Liverpool,” and a bill of lading 
deliverable to A., or assigns, and a draft for the 
price payable on demand, were sent to Manchester 
bankers to present the draft for acceptance. The 
bark was accordingly shipped and dehvered at Liver- 
pool to wharfingers and carriers, to be forwarded 
by them to Manchester, but the Manchester bankers, 
being unable to find A , returned the bill of lading 
and draft to B , who thereupon claimed the bark and 
received it from the wharfingers , it was held, that 
under the circumstances, the property in the bark had 
not passed to A., and that B, had a right to counter- 
mand the delivery ' 

But where a contract was made with a mercantil& 
firm, carrying on business in Loudon and Odessa, for 
the purchase of a quantity of linseed at the latter 
place, to be paid for at certain dates, and, for the 
amount of the puce, the Odessa partner drew bills on 
the purchaser, which were duly accepted and paid 
when due , the purchaser chartered a ship which was 
to proceed to Odessa with an ontward cargo, and 
there take onboard “ from the agents of the freight- 
er” the linseed, and being so loaded, to proceed to 
the port of the freighter’s residence “ and deliver the 
same to the order of the freighter, on being paid 
freight.” On arrival at Odessa, the master produced 

^ Shendan ». The Now Qnay Co , 4 Soott, N S 618 , s c 28 L 1 
0 P 58 
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a copy of tlio charter-party, andapplied for th e linseed , 
wliicli, he wasmformed, would he shipped m due time , 
the loading of the vessel commenced, but the Odessa 
house not being able to procure the entire quantity 
of linseed, the master agreed to receive wheat in 
substitute, which was shipped accordingly When 
the linseed was loaded, the Odessa partner wrote to 
the London branch that the bill of lading should 
ho sent by next post, but he afterwards procured 
tlie master to sign bills of lading, making the 
goods deliverable “ to order or assigns,” and 
iinmcdiatoly indorsed the bills of lading to a third 
party for value, who transferred them to other parties , 
it was held, that under the above circumstances, 
there was no such delivery of the goods as to 
vest the right of property or possession in the 
])iirchaser.^ 

Though the shipment be made, and bills of lading 
taken to a consignee by name, the shipper and 
owner of the goods may alter the bills of lading, or 
attach conditions to the shipment, at any time before 
the bill of lading be transmitted, or the goods 
delivered to the consignee named. As where a 
merchant in Waterford had been in the practice of 
consigning cargoes of gram to a corn factor in 
Bristol, who had been accustomed to accept bills on 
faith of such consignments , the former wrote to the 
Litter that he was about to consign to him a cargo 
(if oats, in anticipation of which he had drawn on 
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^ Eller^liaw v Maginac, 6 i3\ 570 



SHIPPER MAY ATTACH 


Mm, and desiring him to effect an insurance on the 
cargo, and this bill the factor accepted. Before the 
ship sailed the merchant failed, and he then sent 
the bill of lading, blank indorsed, to another factor 
in Bristol, without informing him of Ms engagement 
with the first one ; when the ship arrived the second 
factor, forks own convenience, transmitted the bill of 
lading to the first factor, desiring the latter to act 
for him. The first factor paid the freight and took 
possession of the cargo as a security for his own 
claim on the merchant, but it was taken out of his 
possession by others of the merchant’s creditors, 
under a writ of attachment against km It was 
held, that the first factor had not such a property in 
the goods as to enable km to maintain an action for 
delivery of them as against these creditors.’- And in 
another case MacKenzie, a planter in Jamaica, being 
the owner of sugars, the produce of his estate, and 
being indebted to Ede, in London, for more than their 
value, shipped them on 4th April on board a ship which 
belonged to Ede, and which was in the practi ce of carry- 
ing supplies to the estates of MacKenzie and others, 
and of taking back consignments from these estates, 
and was then employed in that course. On 4tli 
April, the captain signed and handed to MacKenzie a 
bill of lading, by which the sugars were to be delivered 
to Ede m London, he paying freight, and on the same 
day MacKenzie made an indorsement, that the sugars 
were to be dehvered to Ede, only on condition of Ins 

1 Biucet) Wait, 3 M felV 15, s c 7 L J 17 
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giving security for certain payments ; otlierwise, to 
the agent of one Mitchell, to whom he was indebted 
more than their value, and to whom, on the same day, 
he indorsed and delivered the bill of lading, winch 
was never in Ede’s hands; previous to the ship’s sail- 
ing, MacKenzie had advised Bde that the ship would 
sail with the sugars in question, directing him to 
insure, and advising him of bills drawn on account of 
the estates producing the sugars in question; but, on 
4th April, ho wrote to Mitchell to secure himself for his 
balance with the produce of the estate. The sugars 
arrived in London, and Ede paid the bills drawn on 
him, but did not comply with the condition of the 
indorsement of the bills of lading ; it was held, that 
Mitchell was entitled to the sugars, for MacKenzie 
had not parted with the property by the delivery on 
board a ship so employed as above stated ; nor 
by accepting the bill of lading from the captain as 
drawn by him, MacKenzie being entitled to change the 
destination of the sugars, until he had delivered them 
or the bill of lading That the letters to Bde did not 
show an intention to consign the specific property to 
him, and that for these reasons (strengthened by 
proof of intention in the letter of 4th April), the 
indorsement to Mitchell passed the property.* But 
when goods are shipped “free on board” by the 
sellers to the purchasers, and a bill of lading, 
specially indorsed to the purchasers, is transmitted 
to them, the property of the goods is in the latter, 

* Mitoliol t) Ede, 11 Ad & B. 888 
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and they are liable for the price, though the ship be 
lost.^ 

When goods are shipped to the order and “ oa 
account and risk ” of the consignee or purchaser, 
to be paid for by bills to be drawn and accepted 
for the amount, and not to be delivered natil 
such bills are accepted, the property of the goods 
does not vest in the latter , and in such case it is 
likely the captain will be required to sign bills of 
lading deliverable to the shipper’s own order, by 
whom one part unindorsed is transmitted to the 
consignee or purchaser to notify the shipment, and 
another part, indorsed, is sent to the consignor’s 
own agent, to be delivered when the bills are accepted. 
In this case, therefore, the captain ought not to 
deliver the goods, unless to the holder of a bill 
of lading specially indorsed, as has been decided 
in Brandt u. Bowlby,“ which was an action agamSt 
the shipowners for not delivering a quantity of 
wheat according to the shipper’s orders , it was held, 
that the property m the corn did not, upon the 
shipment of the same, absolutely belong to the com 
merchant, but only under the condition that the bills 
were accepted, and that as these were not accepted, 
the corn never belonged to the corn merchant, and, 
therefore, that the plaintiffs were entitled to recover 
from the shipowners its value at the time it was 

delivered to the corn merchant. But if goods are 

£ 

^ Brown v Hare, 3 Hurl. & N 484 , s, o 29 L J Ex 6 
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shipped on the order of a merchant, by parties abroad 
indebted to him, and on board his own ship, the 
shippers at the time telling the captain that they 
belong to him, and they advise the merchant that 
they have shipped the goods for his account and risk, 
and send him invoices in which they charge him a 
commission on the amount, but they induce the 
captain to sign bills of lading deliverable to blank or 
order, on the assurance that it was immaterial, as 
they were to be delivered to his owner, and one of 
these they forward to their own agent in this country 
with bills for tho amount, which the merchant refuses 
to accept, and, m consequence, the agent indorses the 
bill of lading to a third party, by whom, and also by 
the merchant on arrival of the -ship the goods are 
claimed ; in such a case it has been held that the 
property vested m the merchant, and that, under the 
circumstances, the captain was justified in making 
delivery to his employer.* 

When the holder of the indorsed bill of lading is indorse. 

, inent does 

merely the agent for the shipper, and has no other not 
interest in tho goods, the indorsement of the bill of perty m 
lading to him does not pass the property ; and if the 10*1 more 
master, without knowledge of an indorsed bill, has 
delivered them to order, or in terms of his bill of 
lading, the holder of the indorsed bill has no action , 
against him for delivery As where, on the order of a 
correspondent in this country, goods were shipped on 
account and at the risk of the consignee, to whom an 


^ Ogle t?, AijkmsoH) 5 Taunt 769 
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invoice and unmdorsed bill of lading were transmitted, ■ 
informing bm of tbe shipment, and that lie had beer ' 
drawn on for the amount , but, as a precaution, aa ^ 
indorsed bill of lading was sent by the shipper to 
his own agent, of which he did not inform the con- * 
signee ; it was held, that the consignee having, upon 
the arrival of the ship, obtained possession of the ! 
cargo by dehvery from tho captain, though impro- 
perly, on the production of the unmdorsed bill of 
lading, he had thereby become absolute proprietor of | 
the goods, and that the holder of the indorsed bill of 
ladinghad no action against him for dehvery of ihem.' 
And where goods were shipped to order, on accoimt 
and nsh of the consignee, and an invoice and a blank - 
indorsed bill of lading were transmitted to him, and , 
bills drawn on him for the amount ; but another bi ; 
of lading was sent by the shipper to his own agent,' , 
under which he obtamed delivery of the goods, and 
refused to give them up, unless upon immediate pay^ 
ment, the consignee offered to accept the bills as drawn » 
at three months, and this being refused, he brouglit 
an action against the agents for delivery of the goods ; « 
and it was held, that by delivery of the goods I 
to the captain, on account and at the risk of tbe J 
consignee, to whom the invoice and bill of lading were 
transmitted, the property had passed to him, and 
that he was entitled to the goods under condition of , 
acceptance of the bills. 2 

^ Coxe 0 Hayden, 4 East Eep 211 , see Moakes 0 Nicholson, 34 
L J 0 P 273 , Brandt 0 Bowlby, 2 B & Ad 932 

* "Walley 0 Mt^ntgomery, 3 Bast. Eep 585 
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Wlien goods are sliippedm tBename oftTie consignor 
to be delivered to a factor, or agent, or broker, wbo has 
himself no property in the goods, and the captain 
refuses to deliver them to him as such, he cannot 
bung an action m his own name for delivery of the 
goods, or for any damage they may have sustained, 
but such action must be in the name of the consignor. 
As whore, by a bill of lading, the captain was to deliver 
the goods for the consignors, and in their name, to 
the consignee, who had no property in the goods 
it was liclil, that an action against the shipowners for 
damage done to the goods must be brought in the 
name of the consignors, although the consignee 
had insured the goods, and advanced the premiums 
of insurance before the arrival of the ship. ‘ But on 
the insolvency of the consignee, the consignor can 
indorse the bill of lading to Ins agent, without 
value, m order to enable the agent to stop the goods 
111 transitn.- 

The Admiralty 'Court Act, 1861, 24 Viot , c. 10, 
section 6, enacts— “ The High Court of Admiralty 
shall have jurisdiction over any claim by the owner 
or consignee or assignee of any bill of lading of any 
goods carried into any port m England or Wales in 
any ship, for damage done to the goods, or any part 
thereof, by the negligence, or misconduct of, or for 
any breach of duty, or breach of contract on the part 
of the owner, master, or crew of the ship, unless it is 
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1 Sargents Moras, 3 B &Ald 277 
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shown to tho satlsfi^ctlon of tlie court, that at the time 
of the institution of the cause, any owner or part 
owner of the ship is domiciled in England or Wales 
provided always that if in any such cause the plaintiff 
do not recover £20, he shall not be entitled to any 
cost, charges, or expenses incurred by him therein, 
unless the judge shall certify that tho cause was a fit 
one to be tried m the said court. 

This provision has m view cliiefly the case of 
foreign vessels, but covers also tho case of British 
ships similarly circumstanced, which, whatoier 
liability to the English resident had been incurred, too 
often defied, by distance, the process of English 
common law. Even within this narrow sphere there 
IS no maritime hen created by the section.' All 
beyond remains as before at common law. 

The short delivery of goods brought to this 
country in foreign ships, or their delivery m a damaged 
state, was frequently a grievous injury for which 
there was no practical remedy , fot the owners of such 
vessels liomg resident abroad, no action could be 
successfully brought against them in a British 
tribunal. To send the merchant who had sustained 
a loss to commence a suit in a foreign tribunal, 
probably in a distant country, could not be deemed 
a practical or effectual remedy. With a view to 
obviate a grievance so oppiessivo to British merchants, 
the enactment contained m the 6th section was 
passed. It was intended to operate by enabling the 

^ The Two Ellens, Law E iHtn .UE> 
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party aggrieved to arrest the ship m cases, where, 
from the absence of the shipowner in foreign parts, 
the Common Law tribunals could not afford effectual 
redress. And it has been held, that the consignees 
named m a bill of lading are entitled, under the 
above Statute, to sue for negligence in the carriage 
of the goods, or for a breach of the contract contained 
in the bill of lading, although the property in the 
goods has not passed to them.’ 

If goods are consigned to a factor or agent, and Agent caa 

, , n, „ , -1 1 T .I 

the bill of lading is in his name, he can indorse the the pro- 
bill of lading for a valuable consideration, so as effec- thfgoods, 
tually to transfer the property of the goods, or he can 
pledge the bill of lading for advances, either original welon-^ 
or continued, provided the person honestly advanc- 
ing the money has no notice that the agent is 
thus actmg fraudulently or without authority ; but 
mere notice that the agent is not the owner, will not 
affect the validity of the transaction. 

It IS often a matter of great nicety to determine 
whether or not the vendor’s purpose, or intention, was 
really to reserve a jws disponendi. 

Mr. Benjamin, in his work on sales, says, “ The 
following seem to be the principles estabhshed by 
the authorities . — 

Firstly,— Where goods are delivered by the 
vendor in pursuance of an order, to a common carrier 
for delivery to the buyer, the delivery to the carrier 

' Tho Nepotcr, Law E. 2 Adm 375 , The figlia Maggiore, Law E 
2Adm 106 
46 
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passes the property, he being the agent of the vendee 
to receive it, and the delivery to him bemg equiva- 
lent to a delivery to the vendee/ 

“ Secondly. — Where goods are dehvered on board 
of a vessel to be carried, and a bill of lading is taken, 
the delivery by the vendor is not a delivery to the 
buyer, but to the captain as bailee for delivery to the 
person indicated by the bill of lading, as the one for 
whom they are to be carried/ 

“ Thirdly. — The fact of making the bill of lading 
deliverable to the order of the vendor is, -when not 
rebutted by evidence to the contrary, almost decisive 
to show his intention to reserve the jns dis;ponendi, 
and to prevent the property from passing to the 
vendee.® 

“ Fourthly — The yrina fade conclusion that the 
vendor reserves the ps dispnendv, when the bill of 
lading is to his order, may be rebutted by proof that 
in so doing he acted as agent for the vendee, and did 
not intend to retain control of the property , and it 
is to bo determined as a question of fact what the 
real intention was.^ 

“ Fifthly.— Th.&t although as a general rule the 


1 Waite e Baker, 2 lx 1 , Dawes e Peck, S T E 330 
» Moakos V EicMson, 19 C B E S 290 , 34L J C P 273; 
Skeplierdt) Hainsoa,LawS 4Q B 197,s c iOL J Q B 148 
® Wilmslmisto Bowker, 251 &G- 792 , lllershaw © Magaiac, 6 
Ex 570, Van Casteel v Bookei, 2 Ex G91 , Jeakyns © Brown, 14 Q 
B.49e,19L JQ B 286 

* Brown© Hare, 4 Hurl 822 , 29 L J Ex. 6, Joyce© Swan, 

17C.B N.S.84 
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delivery of goods by the vendor, on board the pur- 
chaser’s OWE ship, IS a delivery to the purchaser, 
and passes the property, yet the vendor may by 
special terms restrain the effect of such delivery, and 
reserve the jus disj^onendi , even in cases where the 
bills of lading show that the goods are free of freight, 
because owner’s property. ‘ 

“ Sixthly . — That where a bill of exchange for the 
pnce of goods is enclosed to the buyer for acceptance, 
together with the biU of lading, the buyer cannot 
retain the bill of lading unless he accepts the bill of 
exchange , and, if he refuse acceptance, he acquires 
no right to the bill of lading, or the goods of which 
it IS the symbol. 

^ Turner « LiverpoolDooks Trustees, 6 Ex 543,Biatidtt? Bowlby, 

2B &Ad 932, Ealket? Fletcher, 18 0 B N S 403, 34 L J C 
P 146 , Schotsmaas » Lancashire & Yorkshire Ry Go, Law R 2 Oh 
332,Gummv Tyne, 33LJ Q B 97, in error 34L J Q B 124. 

® Shepherd Hamson, Law E 4 Q B 197 
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FOEM A 

hj Bhippors of Goods, against the Master and Owners of a 
Vessel, m consequence of the Master's refusal, after Notice, to sign 
a Bill of Lading the customary form 

By the public instrument of protest hereinafter 
contained ; 

Be it known and made manifest unto all people, 
that on the day of , m the year of our Lord 
one thousand eight hundred and , per- 

sonally came and appeared before me, E. B., Notary 
Public, duly authorized, admitted and sworn, 
residing and practising m L , m the County 

of L , in the Dnited Kingdom of Great 

Britain and Ireland, and also a Master Extraordinary 
of the High Court of Chancery m England, G. Q., one 
of the firm of G. G. and Co., of L , merchants, 
the shippers of goods and merchandise, per the ship 
or vessel the hound on a voyage from 

L , for New York, in the United States of 

America, and 0. D , of L , clerk to the said 

G. G, and Co., who did severally declare and state ; 
and first this appearer, the said 0. D., for himself did 
declare and state as follows , that is to say, that this 
appearer did attend for the said G. G. and Co., the 
shippers, and did conduct the delivery on the 
day of instant, at and alongside of the 
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said vessel the , of the goods and merchandize 
mentioned in the duplicate (or copy) biU of lading 
after mentioned. That B. B , the master of the said 
ship or vessel, signed and gave a hiU of lading for 
the seven chests of merchandize therein mentioned, 
with the words “one chest in dispute, if on hoard to he 
dehvered, contents unknown,” written at the foot 
thereof, and that the said G. G. and Co. objected to 
the same , and that this appearer, the said 0. D., was 
present, and did see the said seven chests of mer- 
chandize carefully delivered, at and alongside the said 
, vessel at L aforesaid, in the usual manner, 

and left under the charge of the mate and crew there- 
of ; and that on this day of 

instant, this appearer, the said 0. D , did deliver to 
the said E. B. a notice and demand, signed by the 
said G. G. and Co., of which a copy is hereunto annexed, 
but the said E. B. refused to comply therewith, or to 
sign or deliver any other bill of lading in another 
form. 

And the appearer, the said G. G., for and on 
behalf of himself and of his said co-partner in trade, 
under the said firm of G. G. and Oo., and for and on 
behalf of all other persons who are, or shall or may 
be, interested in the said goods and merchandize, 
doth declare and protest before me, and I, the said 
Notary, at the request of the said shippers, the said 
G. 6. and Co., do protest against the owners and the 
said master of the said vessel, for and m respect of 
the said refusal and neglect to sign and give a 
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correct bill of ladmg for tbe said goods, in tbo usual 
and customary form, and for and m respect of all fall 
of markets, loss, damage or expenses wbicb tbe said 
shippers, or any other person or persons, who is, or 
^ arc, or shall, or may bo interested therein, have or hath 
incurred, or may incur, by reason of the premises. 

a. G. 

0. D. 

Thus protested m duo form at L aforesaid, 

the day and year first before written ; before me, 



(Signed) Jl. j5., 

Notary Public, L 
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FOEM B. 

Copy of the NokcB to the Master referred to in ihefoiegoing Protest^ 
objecting to the Qualification introduced into the Bill of Lading 
without consent^ and demanding a Bill of Lading m the cusiomary 
form 

To Captain E E., Master of tlie ship or vessel called 
the 

We, the shippers of seven chests of merchandize 
on board the for New York, hereby give you 

notice, that we object to the qualification or exception 
of “ one chest in dispute, if onboard, to be delivered, 
contents unknown,” added without our consent to 
the bill of lading, signed by you for the said goods, 
for New York, and that we hold you and the owners 
of the vessel responsible for the value and safety* of 
all and every goods which we shall prove to have 
been delivered at the said vessel; and we demand 
and require you forthwith to sign and deliver to us 
a bill of lading for the said goods, in an usual, 
legal, and customary form, and we give you notice, 
that in default thereof, we protest against you, and 
we hold you and the owners of the vessel responsible 
for all loss, damage, or expenses by reason of the 
premises. 

Liverpool, day of 18 . 

G G. & Co. 
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18 & 19 Yict , 1855, Cap OXI 

An km to AMEND THE La'W EPDATING TO BlLLS OF LaDINS 

(14^/i August 1855 ) 

ABSmOT OF THE ENACTMENTS 

1 Sights nndor hills of lading to vest %n comignee or tndorsee 

2 Not to ajfid Tight of stoppage in h amitu or dams for /? eight 

3 Bill of lading in handb of conoigmp, 4^ j condusive evidence of 

the bhipmeni «*? against master, — Proviso 

By tills Act, 

After recitmip that by tbe custom of morobants 
a bill of lading of goods being transferable by 
indorsement, the property in the goods may thereby 
pass to the indorsee, but nevertheless all rights in 
respect of the contract contained in the bill of lading 
continue m the original shipper or owner, and it is 
expedient that such rights should pass with the 
property • And that it frequently happens that the 
goods in respect of which bdls of lading purport to 
be signed have not been laden on board, and it is 
proper that such hills of lading m the hands of a hona 
fde holder for value should not be questioned by the 
master or other person signing the same on the 
ground of the goods not having been laden as 
aforesaid,— 

It is Enacted as follows : — 

1 Erery consignee of goods named in a bill of 
lading, and every indorsee of a bill of lading to whom 
the property in the goods therein mentioned shall 
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pass, upon or by reason of sncli consignment or 
indorsement, sball have transferred to and vested in 
him all rights of suit, and bo subject to the same 
liabilities in respect of such goods as if the contract 
contained in the bill of lading had been made with 
himself. 

2. Nothing herein contained shall prejudice or 
affect any right of stoppage %% trms^tu, or any right 
to claim freight against the original shipper or owner, 
or any liability of the consignee or indorsee, by reason 
or in consequence of his being such consignee or 
indorsee, or of his receipt of the goods by reason or 
in oonsequonce of such consignment or indorsement. 

3 . Every bill of lading in tho hands of a consignee 
or indorsee for valuable consideration representing 
goods to have been shipped on board a vessel shall 
be conclusive evidence of such shipment as against 
the master or other person signing the same, notwith- 
standing that such goods or some part thereof may 
not have been so shipped, unless such holder of the 
bill of lading shall have had actual notice at tho time 
of receiving tho same that the goods had not been in 
faotladeu on board Provided, that the master orotlior 
person so signing may e^oncrato himself in respect 
of such misreproseiitation by showing that it was 
caused without any default on his part, and wholly 
by the fraud of tho shipper, or of the holder, or some 
person under whom tho holder claims. 
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BILLS OF LADING. 

Act No IX OT 18S6. 

(Rfceiveil the assent of the Gominor Gencial 07 i the llih Api il 

mo.) 

exped}tn(,y of the coniraut pasmi^, m well as the property, 
hy imlorumint oj htll oj ladxiig, ami that Hlnp-xna^Ur he hound by bills 
oj lading in hands of bona jidt holda , although goods not shipped 

1 Indorsee having property in the goods to have same hentpt as 

though named in the contract 

2 Not to prtjiniiu stoppagt. in transitu or hahikties of shipper o? 

consignte 

3 Bill oJ lading in hands of indorsee for value ^ conclusive evidence 

again Hi Master, saving right of proof hy laiUr of fraud of 
shipper or hohhr 

An Act to akend tup Law eelateng to Bills op Lading 


Whereas by the custom of Merchants a Bill of Lading 

Preamble goods being transferable by 

indorsement, the property m 
the goods may thereby pass to the indorsee, but 
nevertheless all rights in respect of the contract 
contained in the Bill of Lading continue in the original 
shipper or owner, and it is expedient that sucb right 
should pass with the property, and whereas it 
freijiiently happens that the goods in respect of which 
Bills of Lading purport to be signed have not boon 
laden on board, and it is proper that such Bills of 
Lading in the hands of a hona fide holder for value 
should not bo questioned by the Master or other 
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person signing the same, on the ground of the goods 
not having been laden as aforesaid . It is enacted as 
follows — 


I. Every consignee of goods named in a Bill of 

Rights underbills of and every indorsee of 

lading to yest m con- a Bill of Lading to whom the 
sigEee or indorsee . . 

property in the goods therein 

mentioned shall pass, upon or by reason of such 

consignment or indorsement, shall have transferred 

to and vested in him all rights of suit, and be subject 

to the same liabilities in respect of such goods as if 

the contract contained in the Bill of Lading had been 

made with himself. 


II. Nothing herein contained shall prejudice or 

UotloaffeclngU of a"? of Stoppage™ 

stoppage framitu Of transitv, or any right to claim 
claims for fieight r • i . xi i 

ireight against the original 
shipper or owner, or any liability of the consignee or 
indorsee by reason or m consequence of his being 
such consignee or indorsee, or of his receipt of the 
goods by reason or in consequence of such consign- 
ment or indorsement. 


3 Every Bill of Lading m the hands of a cousigneo 

Bill of lading in bands Or indorsee for valualilc consi- 
of consignee, &e con- deration, representing goods to 

shipment as against mas- have been shipped on board 

a vessel, shall be conclusive 
evidence of such shipment as against the Master or 
other person signing the same, notwithstanding that 
such goods, or some part thereof may not have been 
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80 slipped, tmlesa suol holder of the Bill of Ming 
shall have had actual notice at Uie time of receiving 
the same that the goods had not m fact been laden on 
board. Provided that the Master 


Proviso 


, /vfUov nofRA-n Ro sifrninsr mav 


exoneratehimself m respect of such misrepresentation, 
by showing that it was caused without any default on 
bis part, and wholly by the fraud of tbe shipper, or o 
the holder, or some person under whom the bolder 


claims. 
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CUSTOMS LAWS CONSOLIDATION 
39 & 40 VicT , 1876, Cap XXXVI 

Am Act to comsoiidaie the Omsioms Laws. 

(2mjM7?/1876.) 

V 

Section 52. The captain or otter officer having 
the charge of any ship (having commission from Her 
Majesty or from any foreign state), having on board 
any goods laden in parts beyond the seas, shall, on 
arrival at any port m the United Kingdom, and before 
any part of such goods be taken out of such ship, or 
when called upon so to do by any officer of the Customs, 
deliver an account in writing under his hand to the 
host of his knowledge of the quality and quantity of 
every package or parcel of such goods, and of the 
marks and numbers thereon, and of the names of the 
respective shippers and consignees of the same, and 
shall make and subscribe a declaration at the foot of 
such account declaring to the truth thereof, and 
shall also truly answer to the Collector or other 
proper officer such questions concerning such goods as 
shall be required of him, and on failure thereof such 
captain or other officer shall forfeit the sum of ono 
hundred pounds , and all such ships shall bo liable 
to such searches as merchant ships arc liable to, 
and the officers of the Customs may freely enter and 
go on board all such ships, and bring from thence on 
shore into the Queen’s warehouse any goods found 
on board any such ship as aforesaid, subject 
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nevertheless to such regulations in respect to ships of 
war belonging to Her Majesty as shall from time to 
time be directed in that respect by the Commissioners 
of Her Majesty’s Treasury. 

Section 53 The master of every ship arriving 
from parts beyond the seas shall, at the time of 
making report, answer all such questions relating to 
the ship, cargo, crew, and voyage as shall he put to 
him by the collector or other proper officer, and if he 
refuses to answer, or does not answer truly, or if 
after the arrival within four leagues of the coast of 
the United Kingdom bulk shall bo broken, or any 
alteration made in the stowage of the cargo of such 
ship so as to facilitate the unlading of any part of such 
cargo before report of such ship and cargo, or if any 
part be staved, destroyed, or thrown overboard, or 
any package bo opened, unless cause be shown to the 
satisfaction of the Commissioners of Customs, in 
every such case the master shall forfeit the sum 
of one hundred pounds. 


48 
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SEA GESTOMB 
kLx No Vm Ok' 1878 


{Beceiued the absent oj the Governor Gene) at on the Bih 
Mai eh 1878 ) 

An Acr to conisolidatl and amend the Law relating 

TO THE LEVY OF SeA OU8TOM&-DUTIES> 


Section 57. No vessel arriving in any Ousioms- 
port shall be allowed to break 

Bulk not to be DFoken , » , n . 

until manifest;, deli" bulk until n IBUnifcBt tlUS bCGIi 

veredancl veascl enteicd ^.elivered as hereinbefore pro 

mwaidb ^ 

Tided 5 nor until a copy of bucL 
manifest, together with an application for entry oi 
such vessel inwards, has been presented by the 
Master to the Oustoms-colloctor, and an order hat 


been given thereon for such entry. 

Section 58. The Master shall, if required so tc 

Master, if requned, to <^0 ^y the Oustoms-collector al 

deliver bill of lading, &c the time of presenting sucl 
to Customs-collectoi , , 

application, deliver to the uus 

toms-Gollector the bill of lading or a copy thereof fo 

every part of tho cargo laden on board, and any por 

clearance, cocket or other paper granted m respec 

of such vessel at the place from which she is state( 

to have come, and shall answe 
And answer questions ^ , , , , , 

' all such questions relating t 


the vessel, cargo, crew and voyage as are put t 
him by such officer. 
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The Customs-collector mays if any requisition or 
ffuostion made or put by him under this section is 
not complied with or answereds refuse to grant such 
application. 

Sclmlule to Seotmi 1 67 of the ahove Ad. 


Clause 20 


If any bill of lading or copy 
required under section 58 is 
false, and the Master IS unable 
to satisfy the Customs-collec- 
tor that ho was not aware of 
the fact, or if any such bill or 
copy has been altered with 
fraudulent intent, or 
If the goods mentioned in 
any such bill or copy have 
not been honafde shipped, as 
, shown therein ; or 

If any such bill of lading, 
or any bill of lading of which 
a copy IS delivered, has not 
been made previously to the 
departure of the vessel from 
the place where the goods 
referred to m such bill of 
lading were shipped , or 
If any part of the cargo has 
been staved, destroyed or 
thrown overboard ; or if any 
package has been opened and 
such part of the cargo or such 
package be not accounted for 
to the satisfaction of the 
Customs-collector, 


The Master 
of tho vessel 
shall be liable 
to a penalty 
not exceeding 
one thousand 
Rupees . 
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T.he following irc the e-ception ?nd &ti lulations referred to — ^The Act of God, the Queens Enemies, Pirates, Robbers 
Land or Sea (but pf ^ p I ciagc^, ant of Princes, Rulers, or People, Fire, Jettison, Barratry, the neglect and default of Pilot, 
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GOVERNMENT FOREIGN FORM, for either Ships or Steamers. 


S88 


m good order and condition, by the 
Secretary of State for India in Council, in and 
upon the good Ship called the ? 

Burden Tons or thereabouts, g 

whereof is Master for this present voyage 

, and now lying in ^ 

and bound for lit the East Cq 

Indies via the Suez Canal q> 

Co 

i ^ 

05 



spTBH 

^sooq 




qioQ 


sapH 


sionvg 

10 S1[SB3 


S9SB3 

I 

f 



being marked and numbered as m the margin, and 
are to be deinered m the like good order and 
condition at the aforesaid Port of 
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The Act of God, the Queens Enemies, pirates, robbers b> land or sea, restraint of princes, rulers or people, loss or damage from 
machinery, boilers or steam, or from explosion, heat, or fire on board, m hulk or craft, or on shore, jettison barratry any 
act, neglect, or default whatsoever of Pilots, Master, or Crew in the management or navigation of the ship, and all and every 
the dangers and accidents of the sea:> and rivers, and of navigation of whatever nature or kind, are excepted 



Tue Ship free of breakage, rust, leakage, and the consequence of incorrect delivery of goods from insufficiency of marks and 
numbers 

The Customs entry to be passed by the Consignee, and the permit delivered to the Agent of the Steamer within twenty -four 
hours after arrival in Demerara Ri\er, and in default of this condition being complied i^vith, the Master or Agent is to be at 
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The following are the exceptions and stipulations referred to —The Act of God. the Queen’s Enemies, Pirates, Robbers by 
land or sea (but not pilferage). Restraint of Pnnces, Rulers or People, Fire, Jettison, Barratry, the neglect or default of Pilots, 
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Ab\ND0N3IFNT page 

of vessel, excuses payment of freight ... , . 140 

Acceptance 

of goods on quay, or alongside, lenders shipowner responsible 27 
Accident 

collision IS presumed to be, wheie doubt exists . 210 

Accidents 

peculiar to the sea, carrier not liable for . . 210 

Acids 

damage to goods by .. . . 233 

when shipped, should be declaied 233 

Act oi God 

diffeis from penis of the sea 250 

Act ION 


may be brought either against the shipowner, or master, on bill 


of lading , . . 

38 

Acts 

9 of 1856 — Indian Bill of Lading Act ... 

45, 373 

9 of 1872 — Indian Contiact Act . 

. . ..29,106 

12 of 1875 — Indian Ports Act , 

5 

8 of 1878— Indian Customs’ Act 

V..’ k 259, 378 

1 of 1879 — Indian Stamp Act 

K 

1 * f V 

AD]i«^rraNi 

of aicrage, in case of deck cargoes .. 

200 

Admiraity Court 

]iins>(liclion of, m cases of short deliveiy,,. 

SCO 

Admissibiiiiy 

of evidence, to explain bill of lading . , 

« » t* 1 « 4^3, 40 

Advances 

made m the natme of freight .* , 

... 126 

cannot be i eco\ ei ed ♦ . . • , 

. . 152 

master has no hen for 

311 

indorsement on bill of lading to lecover 

t . 350 
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Agent tagf 

bills of lading signed by . 18, 41 

authority of, to sign bills of lading . .. 19 

master is not, of owner, to sign for goods not received 27 

signing bills of lading, personal liability of 41 

cannot bmd ownei, or charterer, for greater quantity than shipped , 48 

of owner, may appoint new master . 78 

when master is, for owner of cargo .. 114, 225 

property does not pass to, by indorsement . ..... . 357 

may transfer property in goods by indorsement for valuable 

consideration 361 

Animals 

injury to, in a stoim, is a peril of the sea . . .. 251, 271 

Application 

to enter vessel may be refused, if the bill of lading is not 
produced 52 

Arrival of ship 

notice of, to consignee, when not necessary 77 

when necessary . . . ..... ... 279 

Assignee 

IS estopped bj rate of freight stated in bill of lading 43 

when liable to pay demurrage , 160 

of goods, must tale delivery within a leasonable time 277 

may slop goods m w'hilst in quarantine . . ... 287 

rights and liabilities of, undei the Statute 345 

Assignment 

of mate's receipts . .. ... 10 

of no av.nl without notice to the part} to be bound .. .. . 10 

Assortment oi goods 

when master is bound to attend to . . 22C 

Authentication 

of bill of lading necessaiy, in an action on the policy 44 

Authority 

of master to sign bills of lading ceases upon his signing one set 24, 26 
of master to sign, subject to limitations . .... 28 

to Sign for shipowner and chaiterer .. 34 

continues until notice of change of ownership 51 
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Aoxiliaey screw page 

steamer must be propelled by steam as far as possible 73 

Average accustomed . . . 160 

Average 

general, definition of 293 

particular, definition of , 293 

place and time of adjustment . ... 294 

to be adjusted according to the York-Antwerp Rules . . . 299 

Barge 

IS not included in the definition of ship . . . .... 7S 


Barratry 

meaning of 174 

includes every species of fraud in relation of the master to his 
owners .... . 175 

m the sense of policies can only be' against the shipowner . . 175 

to constitute, must be without the knowledge or consent of the 
shipoivner ....... . . . ... 175 

where part-owner sells the ship and misappropriates proceeds ... 176 

is a felony, and punishable as such 176 

carrying passengers contrary to the ICidnapping Act is ...... ... 178 

Beer 


stowage of, amongst coals 205 

Bill of lading 

Its nature . .... . ... 1 

represents the pioperty for which it is given 2 

definition of .. . . ..... • 3 

form of .... . , 3 

additions may be made to the usual clauses 3 

raaigmal notes m . . .. 3 

stamp on..... . ... . . 

must be stamped before execution . 3 

copies of, need not be stamped ^ 

in sets , . , ... 1) 319 

should be signed only on production of the mate’s receipts .. 2, 10 

master is bound to sign •• • • 13 

master may sign, under reservation . 1^ 

master to Sign as pi esented .. 14 

course where master refuses to sign ....... 10 

effect of Signing per procuration . .... 15^j 39,^1 

56 
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Bill of i ading — conlinmd pacf 

broker’s signature to ... . .... . . 19 

title to .... 20, 121 

master’s right to copy of . . .... 22 

effect of master, A?ho is also chaiterer, signing 22 

master cannot legally sign two sets of, foi the same goods .... 24 

though obtained by fraud, is binding, if signed by master 

under his authority .. 15 

must be presented by shipper for signature . . 2, 29, 206 

when revocable . ..29 

master may refuse to sign, when differing from charter-party 33 

master’s signature to, binds shipowner 34 

effect of, as evidence ... 42, 108 

IS prtma faae evidence, but not conclusive ..... . 42, 43, 44, 64 

may be corrected by evidence of the real facts ... 43 

IS only p'lma facie evidence that the property is in the holder .... 44 

IS no evidence in action on the policy without authentication 44 
IS not evidence of an insurable interest m the goods . . 44 

in hands of consignee, or indorsee for value 45 

when conclusive against the master 44 

not affected by sale of ship without notice . .. 51 

delivery of, on arrival, to Customs’-Collector ... 62 

construction of , 69, 62 

IS evidence of the shipment of goods . 64 

must bear the shipper’s name . . . ........ 69 

production of, necessary, before payment of insurance . ..... 76 

condition in, for pa) ment of demurrage ... . 160 

to be given up, before delivery of the cargo ..... 312 

continues m force until delivery is made . . . ... 315 

indorsement of .. 348 

holder of, without notice, not affected 348 

BiILS on HFALTII 

granting of , ... 286 

Bleeuing of sacks . ... 260, 263 

Blockauc 

what constitutes 283 

Boats 

damage to goods in 


218 
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Boilers pagf 

damage occasioned by defect m . , 182 

Breakage 

the exception applies only to that of the articles themselves , 222 

Broker 

IS not agent of shipowner to sign bills of lading .... 19 

Bulk 

freight payable for goods in 145 

carrying gram m . 261 

Bullion 


declaration of, at time of shipment ... ... . . . 2G4 

BURSriNG OF BAGS 

from swelling of gram . ...... 260 

Cabin 

freight for goods stowed in . 144 

Calendar month 

IS meant, where the contract is for a month .... 143 

Canal 

when blocked, duty of master . 85 

Capture of prizes 

when justifiable .... ... 209 

Capture oi vessel 

when not a peul of the sea , . ... .. 254 

entering blockaded port ... 284 

Cargo 

damage to, on quay or alongside .... . . .... 119 * 

bills of lading cannot be legally signed for, when not on board 20 
must be delivered to persons authorised to receive it .. ..... 60 

must bedischaiged to lighten vessel if unable to enter port .... 88 

delivery of, subject to the exceptions m the bill of lading . . Ill 

must be dehveied m good order and condition . . 114 

what constitutes a dehveiy of . .... .... 116 

shipped without the master’s knowledge is liable to freight . .. 129 

full and complete, what is ... . .. . 141 

of different descriptions, freight for . . 143 

impropei collocation of . . .... ... .* ... . 192, 228 

average adjustment of deck ... .. . 2u0 

short delivery of * 200 

lost m collision, damages for . ... .... . . ... ... .o*. .. 212 
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Cargo — continued pagf 

on delinquent vessel cannot be attached for damages in collision 213 
if damaged, may not be taken on merely to earn freight . 227 

delivery of, releases master of liability « . . . , 238 

may be landed and warehoused, if not taken delivery of . . 275 

divided into three classes for purposes of quarantmo . .. 29ij 

value of, m general average 805 

quantity of, to be delivered per diem 324 

Carrier 

must prove that goods were damaged before shipment CO 

not responsible for ordinary wear and tear, or mheient vice of 

cargo , . .. 113, 224 

not liable for loss arising from the act of God . .... 1(15 

not liable for accidents peculmr to the sea 210 

CtTS ON BOARD 

do not eTOneiate master from damage by rats 203 

Cattle 

freight payable on dead, as well as living . .. 136 

loss of, or injury to 271 

Certificatfs 

admitting vessels to partique . 286, 288 

Chafing 

does not include breakage 222 

Chafing of goods 

master not liable for the ordinary . ... . 113 

Charterer 

when also master, signing bills of lading .. . 22 

when may reland goods at poit of shipment . , 31 

effect of, sigmng bills of lading as agent for the owner 40 

not bound for gieater quantity than shipped .... . . . 48 
may refuse to load a vessel not named m the charter-paity 75 

liable foi not lo iding a full and complete cargo , , 141 

of a geneial ship, entitled to the freight ,. . . 147 

CiURriR-riMY 

effect ot, directing bills ot lading lo be signed as presented 14 

binds persons with notice of it ..... .. 32 

does not bind shipjicr without notice of it .. . 33 

freight payable as per , . , . . 123 

conditions as per .... 157 
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PAGE 

Christmas-day is not a working day 1C2 

Claim 

when to be made at poit of discharge .... , 325 

Clerk 

signing bills of lading 17, 18 

Coals 

stowage of cargo amongst 205 

Coble 

included in definition of a ship . .... 74 

Cockroaches 

injniy to goods by ... ... .. 205, 253 

Collision 

causes of . . .... .. 209 

mere happening of, no evidence of negligence 210 

cross-action m cases of . . . . ... 210 

when accidental, is a peril of the sea . .... . .210 

owner of goods may recover damages for . 212 

damages, in case of, how estimated .... . 214 

m case of foreign ship . . , 214 

when not the result of negligence, is a peril of the sea . . . 251 

when caused by negligence, is not a peril of the sea . ... 253 

Collocation 

of different goods 67, 115, 192, 228, 230 


Common carriers 

shipowners are privia facie ., ... . .. . Ill 

definition of.. . . 112 

liability of, for goods destroyed by fire 185 

liability of, where goods are transhipped . ... .. . .. 215 

of goods, not necessarily carriers of money, or bank bills . .. . 266 

Compensation 

where master refuses to sign bills of lading 1C 

where shipper does not present bills of lading for signature 29 

Compulsory pilotage 103 

COMPOUTION * 

of tune for payment of freight . .. 143 

for ascertaining demurrage . 162 
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CoJhDITIONS pagf 

111 bill of lading, construction of , » 60 

respecting payment of freight . . 131 

as per charter-party * * . 157 

may be attached to bill of lading by consignor .. ... . 348, 353 

Consent 

of both parties necessary to revoke bill of lading 30 

CONSIGNEF 

has no lien on ship named, if goods have been put on board wrong 

ship . . . ... ,32 

can sue master personally for non-delivery of goods . . 38 

cannot pioceed against owner if he elects to sue master . . . 39 

when bill of lading not conclusive against * 44 

must piove that the goods weie damaged by the master’s negligence 66 
when not entitled to notice of arrival of ship ... . . 77 

name of, m bill of lading . . . ... . . . 121 

IS liable for freight on goods, though damaged 133 

when liable to pay demurrage „ ... . . . . 160 

not liable for demuirage at port of loading . . ... 163 

notice to, of arrival of vessel with transhipped goods .... . 210 

notice of arrival to be given to ... . ... 279 

entitled to delivery of the goods at the ship s side . 314 

when he cannot transfer his liability to pay freight . . 344 

not liable on the bill of lading after indorsement . ... .* 346 

having no property in the goods must sue m the name of the 
consignor * , . . . . 359 

Consignor 

may reland his goods on payment of freight, &c . .... 30 

cannot demand return of goods when bill of lading has been 
transmitted to consignee . ..... 31 

may vary or revoke bill of lading , . 32 

effect of transfer ot the propeit} in the goods by . .. , ... 344 

rights of, may be passed by mdorsemenl ..... .. 345 

alwa)s liable for height «• t ««« « .*4 * * « . 345 

CONSTRUCIION 

of bill of lading must be libeial . .... 49,50,185 

of the words the bill of lading 8.3 

CoNSlRUaiVlf POSSFShlON 

preserves Iten So7, 310 
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Cossut. page 

may grant bills of health , ...... 287 

Contents 

and value unloiown, effect of clause , 44, 68, 108, 334, 337 

Contract to carry goods 

damages for breach of , 53 

IS presumed to be made with reference to the piescnbed 

voyages .. ... ... 96 

ceases on abandonment of vessels .... . . .. . 140 

Contribution 

for general average in case of jettison . . . 200, 202 

by shipowner, to general average 296, 304 

Copies 

of bills of lading need not be stamped 7 

Copy 

of bill of lading, master’s right to ... 8, 22 

Corruption 

exception of ... . 223 

Costs 

where master improperly defends an action 115 

Cotton bales 

meaning of . 61 

Crew 

shipowner liable for thefts of cargo by 170, 177 

Cross-action 

lies for damage to goods ... 114 

Custom 

admissible, to explain bill of lading .. 49 

of merchants, when recognised without prOof 50 

has prescnbed the ordinary course of voyages ... 95 

parties presumed to be cognizant of . .. . 119 

dehveiy of cargo to be governed by 322 

as to delivery of cargo must be reasonable and uniform 324 

Customary deliveky 

meaning of .... . 321 

Customs-Collector 

can demand bill of lading on arrival of vessel ,. , . .52 

can forfeit (jonccaled goods 259, 260 
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Damagf to goods pagf 

resulting- from negligent stowage 35, 229 

IS presumed to be the act of the master or carrier . . G5, 113 

by negligence .. . . . . 113 

does not e-ccuse payment of freight . . . 114, 133 

from machinery ... ., 178 

by steam . . .. 183 

by rust .. -220 

from improper collocation of cargo . ... ..... 229 

by jettison, average adjustment of . . . . .... 302 

claims for, must be made within a specified period 325 

Damages 

where master lefuses to sign bills of lading 16 

for unreasonable detention of goods . 53 

measure of . , . 67 

for unreasonable detention of ship .. . . ... 91 

recoverable, where freighter prevents freight being earned .... 143 
measure of, where no rate of freight is mentioned . . . 144 

are not recoverable, where performance of the contract is 

prohibited by the ruling authorities 171 

m collision, how estimated . .. 274 

action for, must be made in name of consignor ..... , ... ,. 359 

Dangerous goods 

carnage of .. . . ... ..... 232 

provisions of Statute, relating to .. 234 

Dangers or the road 

construction of ... , 251 

Dangers oe the sfa 

do not apply to a canal inevitably rendered impassable . 85 

exception of . . .. .. .. . ... 249 

do not include fire . . 185 

accidental collision IS .. . 211 


Days 

meaning of 

and running days, meaning of ... . 

Dead prfighi 

when payable as per chartei-partj 

defimtion of 

hen for , .. 


51 

162 


124 


126 


312 
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DsATH Oy MASTER PAPE 

entitles in.3itG to Sliccooci *« « • •«*«* •» « • 73 

Decay 

exception, of * < **»# • **«**••«;• » « ••••«•*•»•« * * ••• 223 

Dick cargo 

delivery of, from the ship .... .... ..... . ... 116 

earned at the merchant's risk 195 


average adjustment of ........ . . 200, 302 

Declaration 

of nature of valuable articles, must be made at time of ship- 
ment , . « « . .ft... .... ... . .* .«♦ ■ 263 

as to dangerous goods 234 

Delay 

compensation for, when shipper does not present bills of lading 

for signature 29 

occasioned by unjustifiable trading, is a deviation . .. .. 103 

in delivery of cargo, justified by risk of capture , .. 286 i 

DinVERY 

of bill of lading to Customs -Collector .. 52 

of cargo, must be made to person authorised to receive it ... 63, 314 

of goods, at other than specified port . 81, 83 

of goods, subject to exceptions and conditions m the bill of 
lading • . , ... ... . ... .. ........ . •*. .. . Ill 

of goods, what constitutes ... . 116,118,278,821 

of goods, on the wharf . . 119, Sl4 

with notice to consignee sufficient .. .. 314 

of cargo and payment of freight, simultaneous acts .. . ... 130, 141 

of caigo to be made on production of bill of lading .. 312 

of cargo to be made according to existing circumstances , 320, 322 


of bullion, &c , at place other than port of discharge .. . . 266 

at a bank 270 

Demurrage 


in cases where the ship cannot enter the port 

payable as per charter-party 

wJiat IS 

consignee and indorsee when liable to pay 

made payable by the bill of lading 

computation of time for 

57 


.. 87 

... 158 

169, 160 
160 ' 
161 
162 
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DiMURRAGF — conlllttlfd PAGE 

IS payable for the. fraction of a day , . . ..... 103 

hen for, docs not exist unless expressly agreed 311 

Destination 

of voyage cannot be changed, without consent of both parties 80 
Detention of goods 


by delay of voyage . 239 

Deviation 

includes inexcusable delay in sailing 29 


touching at intermediate ports, when not a ... .... 95 

from prescribed voyage, exonerates underwriter . . . 96 

meaning of .. 96 

if for a fraudulent purpose is barratry 176 

permissible, if made for the purpose of self-defence 208 

Disinfection of ship 

expenses of, fall on shipowner 291 

Dispatch-Money 

payment of ... . 324 

Docks 

being full, course where ship cannot enter .. 93 

company, may stop cargo for freight 308 

EARTHaUAKE 


IS an act of God ... 164 

English law 

bill of lading is to be construed by .... . , 62 

Estoppel 

when rate of freight is mentioned m the bill of lading .. 43, 111, 149 
when marks and numbers are mentioned m the bill of lading , 110 
Evaporation 

of liquids . . . ... . ... ... . . . «... ... 224 

Evidence 

admissible, to explain bill of lading 32, 43 

effect of bill of lading as ,42, 64 

bill of lading IS but not conclusive .. 42,64 


of usage and custom when admissible . . . ....... 49 

of usage inadmissible when excluded by the terms of the bill 

oflading .... . ... .. . 50 

of custom, when recognised without proof 50 
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Evidence , 
to explain meaning of “days ’’ and “ months 
freight . 
cotton bales *. » 
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as to 
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effect of the words, “weight and contents unknown aw 
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Exceptions ^ , 

m bill of lading do not exonerate shipowner from ncgligenc o . »«• 1 12 


throws the onus of proving negligence on the shipper 
m bill of lading, do not exonerate master from carele'.- navi- 

gation . • • • 

Exxcution 

can be issued against master personally 


1 ! 


Expansion 

of goods, freight on , ... ••• •• 

Expenses 

of relanding goods, must be borne by the oivncr 
Fekmentation 

of cargoes . . . ..... 

Fna 

does not fall within the exception “ act of God ” . 

is not a peril of the sea ... ... 

destruction of goods on wharf by .. 

losses incurred in extinguishing, general average,., 

Forfeitorb 

of goods, by the Customs’ authorities . . 

Forms of bill of lading , , . ■ 

Fraud 

in obtaining a bill of lading, does not invalidate it, if master 

has authority to sign 14 

is an essential element of barratry . ... J"'’, 

Freight 

must be stated in the bill of lading, as required bv the charter* 



master cannot bind owner to carry goods free of. , , jk 

when rate of, is mentioned m the bill of lading, estop., the 

"''‘g'lee ____ jjj 

IS payable, though the goods aie damaged ..... ... uj 23.1 
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Frfight — conimued pagp 

receipt of goods, implies an obligation to pay . . . .. 122 

pajable as per charter-party .. 123 

definition of .. 125 

when it becomes payable 128 

pajable on goods shipped without the master’s knowledge . 129 

payable, though goods are conveyed to destination by another 

vessel . . 132 

when payable for a fixed period . ... . 135,139 

when height IS not payable .... . .... 13C 

not payable, when performance of voyage impossible ..... 136, 155 
not payable, when delivery is made at intermediate poit ... 137 

shipment of goods implies an obligation to pty ... . 138 

not payable when vessel is abandoned ... ... ... . 140 

how calculated . _. 141 

payment of, per ton, cask or bale 142 

payable per month or week -. . . ' 142 

how calculated, when different kinds of cargo aie specified . 143 

for goods stowed m cabin . . 144 

in bulk, or by admeasurement 145 

payable on the intake quantity . ..... 145 

to whom payable 146 

IS payable to the owner of the ship at the time it is earned 147 

when payable to the charterer of a general ship , 147 

made paj able in a particular manner ... 148 

payment of, in advance, cannot be recovered ,. ..... 152 

payable at port of loading, at all events 155 

on transhipped goods • I « «« ••• * « » 218 

loss of, wlien general average • . , 305 

when payable as per invoice . 338 

Frfiohtfr 

cannot change destination of voyage . ... ..... . ...... 81 

Fresh-water bahaof 

meaning of 67 


Frost 

injury to boilers by 182 

Fruii 

damage to, or loss of, by decay 134, 224 
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■page 

F„aANBCOMPaTP CARGO 141,143 

meaning of . ... 

GEOTRAI AVERAGE 200 

adjustment of deck cargoes .... _ 293 

definition of •• •; 294 

time and place of adjustment .. ■ 297 

ronly arise in respect of damage on ^ip ^ 3O2 

„i,eJon,accordmgtoYork-AE«tp R.te ^ ^ ^ 3„j 
aoLootmcladedamagsmsingfrompM® gjj 

contribution to •• 

147 

Geherai ship 

charterer of, is entitled to freigh 

62 

German laiv in/iirto' • • •* ** 

^vhen applicable to bills of lading .... 

. 263 

GoEU» cVunmPTlt ••• *•* ** ••*** 

must be declared at time of shipmen 

^ 162 

Goon Friday _ 

IS not a working day 

Goons ,, nnouav, or wharf, or alongside... »> 

efecloimatetabngdelweryolonq^ 23 

two sets ot bills of *1^ vj^^ed mthout an mdemnity . — 

shipped by mistab: on wrong vessel, a Si 

damaged, by improper BKwage. ■ S3 

damages for luireaso^ e , _ miiuious nature .ou 

when smwed alongside others of an mio IM 

diongh damaged, hablempa^tmt of frigh^ 195 

caitmd on deck at merchants nsk •• 

193 

GRA® ^ 260 

heating of » ***’ ,.*•»* 

damage to, from bursUng of bags 

88 

Ztmabletoentm.fromoveruJrmight . 122 

clause m bill of lading is mserted tor m 



IS not a peril of the sea 
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Hiddfn obstructions page 

m the river .... ... 252 

Hides 

precautions to prevent damage to, by worms . .... . 228 

Holder 

of mate’s receipts, entitled to bill of lading 20 

of bill of lading, entitled to the goods . 121, 312 

of bill of lading without notice, not affected 348 

Horses 

loss of, or injury to,. „ . ..... 2?1 

Houses 

permanently fixed to the deck are treated as under-deck 196, 302 
Ice 

rendering approach to harbour impossible 91 

detention by 239 

IlI EOIBI F MARKS . .... ..... flO, 265 

iMPrlED CONDITION NOT TO DEMATE . . . . 96 

Increase of £oods in bulk 

freight on ... . ... . 145 

iNDFMNirr 

may be taken when mate’s receipts are lost, or cannot be found 13 
to the master when signing a second set of bills of lading for the 

same goods 24 

to master, where goods have been relanded .... 30 

should be taken where the true owner of the goods is doubtful 122 
Indorsee 

of mate’s receipts acquires no title as against the iona fide 
holder of the bill of lading without notice . .... .. ... . 10 

cannot assume that master has power to sign for goods not shipped 28 


right of, to sue, by vntue of the Statute . .. 343 

to be liable, must be holder of bill of lading . . . .... 345 

re-indorsmg, not liable for freight .. 346 

Indorsement 

transfer of bill of lading by 1, 343, 348 

when, does not transfer the property . . 344 

passes rights of consignor ..... . 345 

may be m blank, or to order . .. ... .... . 348 

effect of, when special oi conditional . . . . . . .. 349 
to recover previous advances , ..... 350 



INDEX 


455 


Indorsemfnt — conhmed 

does not pass the property m the goods to mere agent of the 

shipper 35? 

Inevitable accibent 

loss by, when a peril of the sea 252 

Infection 

measures to prevent .... 287 


In good order and condition 

meaning of .... . ... 64 

refers only to the external condition of the goods 68 

cargo must be delivered . 113 

Inherent ineirmitv of cargo 

master not liable for , ... 113,223 

Injurious effects 

of other goods .... , ... .... .. ... 228 


Injury 

to goods, by intrinsic defect ... . . . 64 

Inquiries 

should be made, when bills of lading are signed per procuration 18 
Insanity 

of master, entitles mate to succeed 78 

Insurance 

name of vessel necessary for , . . 75 

not pajable, without production of bill of lading ... . 76 

void, where vessel deviates . , 96 

void, where pilot has not been engaged . . .... ... 103 

freight payable subject to . , 135 

Intake 

' meaning of, as to payment of freight 145 

Intermediate ports 

calling at , ’ 94 

freight not payable when delivery made at . ........... , .. 137 

Jettison 

dehmtion of 197 

must be made for the common benefit of all 197 

of cargo stowed on deck with owners’ consent, not general 

average 200 

of timber, earned on deck 200 

of vitriol, carried on deck 201 

of cargo, on account of its vice pr opr e 201 



456 


INDEX 


continued page 

when held to be a peril of the sea 252 

general average of, according to York-Antwerp Rnles 302 

Kidnapping Act 1872 

35 & 36 Vict. c 19 .. 178 

Knowledge of usage or custom presumed 51 

Lazaret 

deposit of cargo m 289 

Leaeage 


of wine, flora improper stowage ..... 35 

arising from secret defects .. . 195 

and breakage, effect of the exception , . 221, 256 

IS not restricted to quantity 223, 338 

Letters of marque 


when and how granted 207 

Liability 

of master in signing two sets of bills of lading for the same goods 24 

of master, for signing for goods not on board 26 

of shipowner, when goods have been received on the quay, 


but not shipped ... . .27 

of shipper, in not presenting bills of lading for signature . . 29 

of shipowner, when vessel is chartered 34 

personal, of parties, signing hills of lading . . . . 37, 39 

of agent, &c signing bills of lading in his own name . . .39 


of shipowner ceases, when goods are landed at the wharf . .. 119 

„ „ for damage to cargo in boats 219 

Liberty 


to touch and stay .. .. .. . 

Lien 






100, 101 


does not attach to vessel when goods have not been shipped .... 32 

of shipowner for freight ... 124, 307 

for freight, when destroyed . ... ... 148 

for demurrage .. . 164 

exists on the whole cargo, for general contribution 298 

contingent on possession . 307 

does not exist, where freight has not been earned .. .. 310 

does not exist, when freight is payable after delivery . . . 311 

master has, for expenses of preserving cargo 311 

for demurrage and wharfage does not exist unless under special 
agreement 311 



INDEX 


4o7 


LiGIITFR PA6F 

receipts by mate for g-oods m . 9 

IS not included m the dcliiiition of ship , ... . .. .. 75 

LlGlirNING 

IS an act of God . . . „ 1G4 

IS not a peril of the sea 253 

LiMITAnON 

of master’s authority .. ... .... .... 28 

Loss OF GOODS 

shipped on svrong \essel by mistake ... 32 

Loss OF SHIP 

by the fraudulent misconduct of the master is bairalry ... 17fi 
Lump fkiigih 

defimiionof . .. 120 

Lvikg-da?s 

means uorling-dajs ........ ' . .102 

Machinery 

loss or damage from 178 

only includes ivhat is used for propelling the vessel . . .... 179 

Markfd and numbfred 

as per margin . . 108 

Marks and numbers 

when they estop the shipowner . . 110 

should be legibly made . .. . 254, 255 

Maroue 

meaning of 207 

Maste r 

non-liabihty of, m debvenng the bill of lading to supposed 

owner ... . . , 11 

should not sign bills of lading without pioduclion of the male’s 


receipts . ... . 11 

IS bound to sign bills of lading ... . 13 

course of, when not allowed to sign under reservation 14 

should not refuse to sign bills of lading without good reason , ,. 14 


must sign bills of lading as presented, when required to do so 

by charter-party . 14 

must sign bills of lading for freight as required by chartei- 

paitv 

only responsible on bills of lading signed by himself 
58 


15 

10 



4S8 


INDEX 


Mas rFR — coniinned pagf 

when also chaiteier, effect of signing bills of lading . 22 

right of, to copy of bill of lading ... .. 22 

cannot legally sign two sets of bills of lading for the same 
goods ... . .... . ...... 24 

should not sign a second set without having the hrst set deli- 
vered up . ..... 24 

cannot substitute bills of lading for others at a lower rale of 
freight .... . . .. . . . 24 

cannot legally sign for goods not on board . * * 26 

IS not shipowner's agent, to sign for goods not leceived ... . 27 

liability of, m signing for goods not on board ... 27 

aiilhonty of, subject to limitation . . . . 28 

may detain vessel to sign bills of lading .... . 29 

should tahe indemnity, before rekndmg goods ... . f. . 30 

should obtain bills of lading before redelivering goods to con- 
signor . . . 30 

must give notice of charter-party, when signing bills of lading .. 33 

may refuse to sign bills of lading differing from charter party 33 

course where he declines to sign bills of lading except with 
objectionable provisions ... . . ... ... 33 

IS presumed to be shipowner's agent to sign bills of lading ., .. 34 

binds shipowner by signing bills of lading ..... , . 34 

makes himself pcrsonall) liable by signing bills of lading . 38 

may be arrested m action, foi non-delivcry of goods ... . 39 

may authorise perbons to sign bills of lading .. . 41 

when concluded bv the bill of lading . . 44 

authority of, continues until notice of change of ownership of 
vessel ... . .... ...... ... 51 

may show that goods were mjuied by intrinsic defect 64, 224 

liable for contents of package as shijjped when he qualifies 


the bill of lading ... ... ...... 68 

may hire another vessel to carry on the goods , . . . . 76 

name of, m bill of lading, not necessaiy ... . 77 

substitution of ... ... 78 

cannot subhtitule vo)age for tlise one named . ... 79 

duty of, where route is impracticable .. .... .. 85 

must engage pilot when lequired by usage or Statute . . 103 


IS justified m enteimg haihoui when no pilot can be obtained . 105 
knmd to assibt \esbels in distiess ,, . 107 



INDEX 


toil 


AI \siVR — umtimii d pagf 

liable foi nei^hgcncc notwithstanding the exceptions in the 
billofhdmg , * 112 

ma) also be agent for the owner of the cargo , . 114, 225 

should take indemnity if doubtful as to the true ov\?ner . 122 

has no jirosptttne hen on the freight , 146,308 

cannot sue for freight, if the owner demands it , 147 

may not enter enemy’s settlement to bade , . , . 175 

fiaudulent misconduct of, in losing ccssel, is banatry 176 

not justified in deviating to take pii/cs , * , * 209 

hound to Use diligence in ti unshipping goods , 218 

bound to attend to stowage of goods 223, 228 

bound to see to the ventilation of goods , . 224 

may not lake on damaged goods, merely to earn freight * 227 

is not^ bound to lepair damaged goods 228 

neglect of effect of etcepiion . , 237 

liability of, ceases on delivery to consignee . * 238 

IS bound to carry goods with expedition , 239 

ma) only inteifere in cases of necessity when pilot is on board 2i0 
IS not protected by Statute 17 and 18 Vict , c 104, from loss of 
bullion, clc , , , . *204 

duty of, to store goods foi the benefit of the owner 2?9 

duty of, m case of blockade . . . . 284 

loses his lien, if he parts with the goods . . 307 

not bound to deliver cargo, until bill of lading is given up 312 

duty of, to deliver to the holder of the first bill of lading . , 315 

slioiild lequire mdemmty, m case of conflicting claims 317 

when he is a bailee for the vendor . , * 362 

Mvrr 

cannot be compelled to sign receipts for goods alongside , 9 

MaiI' s RUBims 

should not he guen unless goods are on ship’s deck 9 

assignment of, by mdoiscinent , 10 

when lost, m cannot be found * , * * .• 13 

hidder of, entitled to bills of lading 20 

MbASURF Oh DAMACBS 

for unieasonablc delay 53 

Mbdkinvf coons 

carnage of . t 234 

provisions of Statute leUting to 234 



460 


INDEX 


MT'RriiANT SinmivG Acts VAQt 

I7&l8Vict c 104 1854 .. .... , , 183, 211,214 

25i2f>Vict c 63,1862 . . , ... . 275,280 

Mistake 

m shipping goods on mong vessel ..... . . ... ... 32 

Mol^ssbs 

expansion of, by heat .. 193 

Months 

meaning of . ........ , 51, 143 

MoETGAGEf 


who takes possession during the voyage, is entitled to freight . 147 

Mo TINY 

of manners, compelling the master to deviate, is barratry . 176 

Name 

of ship in bill of lading, necessary ... * #. 75 

of master m bill of lading, not necessary ..... . 77 

of vessel to which goods have been transhipped, to be given to 

consignee ... . .. 217 

Navigation 

dangers of, do not include breaches in a canal ....... 85 

docs not include negligent stowage .. , 242 

perils of, distinct from the act of God . ... 250 

Neglect of masttr, pilot or crew 

exception of, not unreasonable .... 237, 243 

NEGriGFNcF 

of master, makes him personally liable to shipowner 38 

consignee or owner ol goods ma} prove . , , , . G6 

of mastei, m entering harbour without a pilot . .... 104 

renders shipowner liable, notwithstanding the exceptions 112, 115 
miiNt be prf)\ed m cases of collision . ....... . 210 

NrGLlGBNT SlOWAGIi. .... .. . , , ... 35 

NeGOTIABIIITY of bill OB LADING . 1 

affected by atisence of the shipper's name . , . . 69 

Net weigiii BiLiVFRrr) 

freight on .... . .... . , 145 

Notice 

of assignment of mate s receipts , ... ... .... 10 

to be gnen h} master, when not allowed to sign qualifacd bills 
of lading . 


14 



INDEX 


AGi 

NiiuoF — contimcd paof 

to raastei, on ks refusal to sitjn bills of laclinj? .... , . IG 

of charter-parly, binding on shipper . . 3‘2 

to consignee, of arrival of vessel when not necessary . ..... 77 

of arrival of vessel with transhipped goods should be given to 

consignee . . . 216 

of sale of goods, should be given to the owner . 226 

must be given, when goods are of a dangerous nature . ... 232 
must be given to the consignee before the master can land 
and warehouse goods .... . ... . . 276 

of arrival of goods when necessary . . 279 

Obuoahon 

to pay fi eight on receipt of goods 122 

OnnTFKvnoN of marks 110, 254 

Obstruction 

of 'canal oi harbour . , 84, 92 

On CAKE 

negligent stowage of . . . 35 

Onus 

of proving bill of lading incorrect, lies on holder 43 

on shipowner, to piove goods weie damaged befoie shipment 66, 191 
on shippei, to prove negligence . , ... 223, 240, 339 

Outward and homhward voyages whin distinct 

freight payable for . . 138 

Overdraught 

pi eventing vessel entering harbour ... 88 

Owner of goods 

entitled to compensation, when master refuses to sign bills of 

lading ... . .... 16 

must make inquiries, when bill of lading is signed per pro- 
curation , .... ... 18 

may revoke bill of lading before delivery of the goods . .. 30 

must bear all expenses incidental to the relanding of the goods . 3l 
liable for salvage, when necessary by defective machinery . . 182 
if consenting to deck-shipment, cannot recover f 01 jettison.. . . 198 

may recover damages where cargo is lost m a collision .... 212 

may recovei damages from either one or both vessels in' fault . 213 

not responsible foi acts of master or crew 214 

entitled to notice before sale of goods by master .. ..... 226 

of animals, must receive them at place of destination 274 



4C2 


index 


Packing of goods 

owner of goods liable for negligent or insufficient 
only affects the question of damages ' ‘ 

Parol evidence 

admissible, to explain meaning of port 
Particular At'FRAGE 
meaning of . 

Parties 

other than master, signing bills of lading, effect of 
PARTr knowledge of an usage 

contracting as agent, is personally liable 
Part-owner 

proceed,, „ 

PASSfNGER * •• 

shipowner liable for theft by 
Payment ‘ 

of freight, IS secured by a lien on the goods 

PFNAm“^''‘ ^ ^ahd 

for executing unstamped bill of lading 
Peopif 

means the sujireme povYcr 

PfRILS OF THE SF\ 

fire IS not a , . 

, 

fsWCtlt IS ^ ^ 

• n » * 

heat IS not ... _ 

accidental collision is . 

meaning of , ‘ ‘ 

losses which aie not included in 

PfR PROCtlRAriON 
meaning of 

^ * * * • » 
effect of signing hills ot lading by . * ‘ 

who ma> sign * ” ' 

Personal LiABii IT Y 

of parties signing bills of lading 

PXLUKING 

does not amount to bairatr} 


of 

f 


Plf.F 

2r.5 

2bri 


7!) 

293 

39 

51 

39 

176 

170 

125 

146 

5 

174 


1«1, 185 
186 
19U 
217 
219 
. 253 

17 

.. 17 

1 


37, 42 
177 



INDEX 


463 


t 

Pitot page 

mii'st be engaged, when requned by usage or Statute , ... 103 

effect of leaving vessel before she is moored ... , . 104 

neglect of , . .. 240 

master and ciew bound to assist .239 

bound to use due diligence and sbll ... 240 

PUOTAGE AND PORT CHARGES 

mastei has no hen for, without express agreement 311 

PlRAW-S 

loss by, IS a peril of the sea .. 251 


Pl-AGUF 

provisions in case of . ...... 280 

Policy 

may be avoided, by inexcusable delay in sailing » . 29 

when not vitiated, by error m the name of the ship . . 76 

void, m case of deviation . .... 101 

Poop 

IS treated as under-deck, in stowage of cargo . . ..IOC 

Port 


meaning of 95 

choice of, when more than one is named 83, 96 

of entry, meaning of ... ....... .. 95 

Ports of cat l 

must be taken in the order in which they are named .. .. 96' 

not m geographical Older ... ..... . .... ... 98 

Possession 

essential to hen . . 307 

Pratique 

meaning of 286, 288 

does not apply to vessels coming from an unsuspected country ... 288 
Presentation 

of bills of lading by shipper, for signature 29 

Presumption 

that goods are propeily packed .... . 258 

Primage and average accustomed . 150 

Production 

|/ 

of receipts necessary, before signing bills of lading .. ■ .... .. 27' 

Pkopfrty in goods 

passed by mdorsenienl .... 34 

docs not pass by indorsement to a mere agent .. ... .... . ...... 3;^ 



m 


INDEX 


■# 


Pro rvta fRFioiiT pagI' 

when due 128 

pROTFbT 

bv master, if not allowed to sign qualified bills of lading 14 

by shipper, when master refuses to sign , 16, 3o7 

PUBIIC HOLIDAYS 

do not count as workmg-days ......... . . 162 

Quaufication 


of bill of lading by mastei, effect of. . ..... 68 


Quantity and quaiity of thf goods 

evidenced by the bill of lading . 108 

Quarantine 

origin of . .. . 286 

vessel in, IS still IK .. ..... .... ^ 287 

regulated by Stat 6 , Geo 4 , c 78 .. 288 

of observation, and strict . . 289 

what articles are excepted ... ... 290 

Quay 

delivery to mate of goods on . . .. , , . .... . 9 

master’s dut} to protect goods on, with tarpaulins . . 281 


QuFFN’s ENEMIES .... ., 1C7 

Raie of frfight 

how calculated 141 

Rvts 

damage to goods by is not a peril of the sea . . . 203, 2ri3 

eating a hole in the ship s bottom is not a pciil of the sea , . 253 

Reason vBi I time 

for delivery — ^what constitutes . „ 85, 321 

dispatch must be used m landing tlie cargo .... ... 102, 324 

Recfift 

for goods on board , ...... .. ... . . 2 , 9, 13 


for goods when tendered alongside .... 9 

to be given up on signing bills of lading ..... . 11, 20 

holder of, retains control of gooils ..... 20, 314 

by dock company .. .. 27 


of goods, IS evidence of an obligation to pay freight ... . 128, 131 

Recovery 

of dead freight for deficiency ol cargo ..... 126 



INDEX 


^65 


Refusal J’Agf 

of master to sign bill of lading 16 

Reprisal 

meaning of . . . 207 

Reshipment 

of goods ..I . 215 

Responsibility 

of shipownei, foi safe carnage of goods . . .. .... 85 

Restraint of fringes, rulers or people 

does not apply until the ship is loaded, &c . • 171, 172 

must be operative and actual . . . . ... 172 

Restrunts of courts of law 

should be excepted 111 the bill of lading , 173 

not included in the term lestramts of pi mces .. . 173 

Revoca’^ion 

of bill of lading . . , 29 

Right and true delivery 

meaning of . , , . , 320 

Risks or boats 

so far as ships are liable thereto 218 

River 

dangers of the, and penis of the sea synonymous . .. 250 

Robbers , . .... .... ... 1(>9 

Rocks 

stranding on, is a peril of the sea . . . ... . . 251 

Rovers ... . .. 168 

Rust 

damage to goods by . . ... 220 

the exception of, is limited to the rust of the goods themselves , 220 

Sacks 

cutting open, to stiffen the vessel .. ... 260 

Safe port ^ 

what IS deemed a ........ . 86, 90 

Saie 

of ship without notice, does not affect the bill of lading .... 51 

of goods to airive „ ..... * 57 

Saivage 


effect of deviation to lendei salvage services .. 
should be rendered in all cases of distress . 
where necessary, from defefcUve machinery 


•I 


106 

lOlT 

in 


; 



(56 


IXDEX 


Ams 

stranding on, a peril of the sea 251 

EA CtSTOMS ACTS 

39 and 40 Vict, c 36 * * ...v . 259 

Indian Legislative Councirs Act 8 of 1878 » 259 

E IWORIHINESS 

implies the engagement of a pilot . *** * 103 

of ^essel, to carry goods 116 

ETS OF BILLS OF LADING 

representing the goods * * 1, 315, 319 

each one of, must be stamped 7 

>HIP 

cannot be detained to procure master’s signature to bills of 

lading • 17,29 

definition of . , • 22,73,713 

name of, must be mseried in bill of lading . • .... 75 

ma) be lightened to enable her to enter port . 87 

lost 01 not lost , o.. . . 152 

Shipment of goods 

implies a contract to pa} freight 138 

jHIPOWNEE 

halnhty of, when leceipts have been passed for goods not on 

boanl . . . .... . 27 

not liound to deliver a greatei quantity than shipped ... 15, 48 
bound by signature of agent or clerk to bill of lading . . 18, 19 

is not responsible foi nomdelnei} of goods, where the mastei 
IS the charterei , . . 23 

liable, where master signs two sets of bills of lidmg ... , 25 

not liable wheic bills of lading are signed for goods not on 
boaid . . . 19 

liability of, for goods dtli\cicd on the quay, though not ship- 
ped . . . 27, 63 

liabiht) of, when ship IS chartuttl .. ... . . .34 

responsible tor the safe carnage ot the goods 35 

or master, mat be sued on the bill of lading .. 38 

can sue master foi loss lesulting fiom his negligence 38 

liable, where chartciei has signed bills of lading, as his agent . 40 

not so, when unauthorised , ,42 

must prove the goods were damaged when shipped . . * 66 

cannot deny master’s light to assist vessels in distress 107 



INDEX. 


467 


Shipowner — continued page 

when estopped by marks and numbers m the bill of lading * 110 

IS puma facie a common earner ♦ * 111 

has primary right to receive the height . . 140 

estopped by the rate of freight mentioned in the bill of lading , , 149 
has no lien upon the goods if ship IS lost ... . 155 

liable for theft by passenger ..... ..... . . .. 170 

not liable in case of collision, m the absence of negligence 211 

liability of, for goods, until delivei} .... ... 215 

when liable for expenses of warehousing transhipped goods . 217 
not liable foi decay, or inherent deterioration . ... 224 

not liable for evaporation ... . . . 224 

not liable tor loss arising from illegible marks 255 

liable, for loss of, oi injury to, cattle by negligence . ... 271 

mujjJ: give notice before landing and waithousing goods . 276 

must contribute to general average, notwithstanding c\ception 

m bill of lading . . . 296 

IS bound to take steps for the adjustment of general aveiage 297 

hen of, for freight and geneial average.*. .... .... 307 

Shippeu 

meaning of, in bills of lading . ... . . 28, 6S 

Shipper 

must see that person signing bill of lading, had powei to do so ... 19 

without notice, not bound where master's authority is limited . 28 

ma) assume that master has powei to do all usual acts . . 28 

liability of, m not piesentmg bills of lading for signature , . 29 

need not inquire whethei ship is chartered . . .32 

without notice, may lefuse to be bound b) the charter-party ,» 33 

name of, must be mentioned in the bill of lading , * 69 

course of, wheie he has reason to believe goods have been 
abstracted .... . . .... 206 

bound to give notice when goods are of a dangerous nature 232 
rights of, transferred hy vesting of the property ,, , ... 343 

may attach conditions to the bill of lading . ...... 348 

may attach conditions to the shipment 353 

Shipping order 

form of ....... .. .. 8 

stamp on , . 9 

to be granted w^hen vessel is read} to receive cargo 9 



JXDKX 




hiunn vMi% 

liability for * . .* 206^325 

SiGX VIURI 

to hill of lading 1? 7 

not to be withheld without good reason . . 14 

pei piociuation, special notice to consignee 19 


goods on boaiJ> ^^ilhout the shipownei s knowledge, is banatt) 176 

»SKA<r 

nmmiig on unknown, is a danqei of the rner * 252 

ho Nl^AR IHI Rno vs SHI LAKSUtUbll 

meaning of • , . * * . • , 86, 90 

bPtCIF "" 

caiuageof , • 2(j4 

delnery at place otlici than port of discharge * * . . . 2o6 

SPFCUXAlIVr DAMAOI'S 

for non-cle!i\ei} of goods cannot be reco^ ered 57 

Spom v>.rous eu^iBcsfios 01 c ARco 201 

Stamp 

on bill of lading . 4 

must be denoted b\ an impiessed stamp , . . 6 

b) whom pai able , , 7 

on shipping ouler . , 9 

blAIL IF 


5 Geo 2, 

c 

2(1 


. .. . 104 

n „ 4, 

c 

78 . 


. 288 

2^. „ 3, 

e 

88, s 

2 . 

184 

Ifi A 17 Vic£ . 

c 

1U7. s 

53 

53 

17&1H 

c 

1(14 s 

298 

183, 211, 214, 203 

18 & 19 

c 

111 

* 

45, 161, 278, 341, 343, 346, 371 

24 „ 

e 

10, s 

0 

369 

2R&26 

c 

03, s 

C7 

275, 280 



s 

68 

. 308, 318 

33&8i „ 

e 

97, s 

56 . 

.. . 4 

35&36 

c 

19 

* 

178 

3l]<S.37 „ 

e 

85, ss 

23-28 

234 

39 .1 10 

c 

39 . 

» • * * • 

. . 53, 70, 259 


SXFAM 

mjuiy to goods by , 182 

.) 

i 



IXDEX 


SrE\M SHIP 

definition of , , 

SmiDOKE 

employment of, no excuse for bad stowage 
employment of, bv shipper .... 

effect of appointment of, by charterer 

STOPPAGf m TRANSirU 

of goods in quarantine ... 

by vendor ... ... . 

Storm 

IS a peiil of the sea . 

SlOMAGE 

wme damaged bv negligent 

of goods, alongside others of an mjmious nature . 

mjstei bound to attend to 

undei deck IS implied 

of cargo amongst coals 

if negligent, is not protected by the exceptions 
bad packing of goods does not excuse negligent .. 
Stranding 

of a vessel, is a pen! of the sea 

damage bj, when voluntary, is not geneial aveiage 
Subshtution 

of mastei ... . 

. Sl'FZ C\NAL 

route via the 

SUFFOCAlION 

of animals ... . , 

bUNDAVS 

when excluded in demurrage 

SWFAI 

is a peril of the sea . . , 

Tvcrdf 

delivery of cargo fiom the ship s 

master bound to provide propel . .... 

Tar 

expansion of, by heat 

Tpmpest 

IS an act of God . , 

T'hxrv E s ............ . ... . . ......... .. . . . . . t . f . . . . * . .. 


... n, 73 

, . 223 

. . 229 

238 


.. 216, 351 

35 

. . 67,192 

116 , 223 
195 
205 
.. 241 

256 

.. . 251 

303 

.. . 78 


.. ... 271 


162 


186 , 261 


... . 118 
.. 237 


164 , 216 
170 



470 


INDEX 


Theft page 

by cre^v, is not bairatrj 177 

Timber 

jettison of, from ship's deck 200 

Titie 

to bill of lading .... ... 20 

to goods . .... 121 

To A, B, OR ORDIH ORASSIGhS .......... , , 121 

Ton 

payment of fi eight per . 142 

To SAIL WITH OR WlfHOUX PILOTS . lOS 

To low AND ASSIST \FSSELS IN DISIRESS 106 

Trading 

not contemplated by the policy, when justifiable . 103 

by master with eneinj, is barratry and illegal 174 

Transfer of property m goods 

under the Statute i 8 and 19 Viet , c 111 ... ... .. 341 

transfeis the contract , 343 

agent, for valuable consideration 361 

TRANSniPMPNt 01 . GOODS 

provision for ... ... . , 215 

when vessel is disabled . . 218 

Ullage 

damage to cargo by .. . .. 224 

Undluivkiter 

liable, only where vessel pmsues the prescribed voyage 96 

dischaigcd, where no pilot was on boaid , . . ll)4 

when liable foi j.ettison of vitriol . ... . - . 201 

liable for full value of caigo jettisoned . , 202 

may sue foi contubution in the name ot the assuicd . 2 u 2 

Unreason vBiE dei vv 

m the ainval of the vessel, damages foi .... 53 
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when hen is claimed under . . 312 
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must be declared at time of shipment * .. 263 

Value 

of goods lost or damaged, shipowner liable for . . .♦ ... 115 

Vendor 
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